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Bank Liable Paying Unauthorized Checks 


bank which pays checks against corporation’s account, 
drawn without authority the corporation’s store manager, 
will liable the corporation for the amount misappro- 
priated the manager. The fact that the manager 
authorized make deposits the account does not authorize 
him draw against it. This was decided the Court 
Appeal Louisiana the recent case Pelican Well, Tool 
Supply Company Sabine State Bank Trust Company, 
138 So. Rep. 161. 

this case appeared that the plaintiff corporation 
opened branch store the town Zwolle, Louisiana. 
The treasurer the corporation, Sedbury, together with one 
Webb, the store manager, went the defendant bank 
Zwolle and opened account the name the plaintiff 
corporation. Arrangements were made with the bank for 
the depositing checks but authority was left with the 
bank for any one draw against the account. Webb was 
authorized receive checks the conduct the business 
and indorse them for deposit the plaintiff’s account, but 
was not authorized draw checks against the account. 
Subsequently Webb drew checks aggregating $155 and 
appropriated the money his own use. hold- 
ing that the defendant bank was liable the plaintiff corpo- 
ration for the amount withdrawn the court said: 


The pertinent facts, shown the testimony, are, that plain- 
tiff’s account was opened with defendant bank primarily deposi- 
tary plaintiff’s receipts moneys and checks from its branch 
business Zwolle. written authority special instructions 
any kind were given the bank who would check out 
withdraw any the funds. When the deposits reached much 
$1,000, Sedbury says would withdraw same himself. The 
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business carried plaintiff this place was not one that 
required the paying out the manager the funds, except 
very limited extent. The paying the clerk’s hire, rents, taxes, etc., 
was doubtless done plaintiff from its main office Shreveport. 
Plaintiff’s testimony, therefore, that Webb was given authority 
indorse checks for deposit only, not inconsistent with what would 
naturally expected under the circumstances. 

cannot conceive bank’s accepting and opening 
account, and receiving deposits, and not providing itself with some 
written other special authority from the depositor who, 
any one, should withdraw the funds other than the depositor 
himself. Yet that what was done this case. Because Webb 
came and deposited plaintiff’s funds the defendant bank and 
indorsed his employer’s name upon checks taken trade order 
clear them through the bank did not signify that had authority 
from his superior check out withdraw the funds, even though 
was the manager the business. must have had express 
and special authority from his employer, and such communicated 
the bank with instructions governed thereby. Civ. Code, 
arts. 2996, 

The burden was upon defendant show such authority Webb 
and that defendant had been authorized and instructed act upon 
it. Straus Baer, La. Ann. 592; Spies Caruso, 
La. App. 544; Barriere Co. Fortier, La. Ann. 274. 

Webb was nothing more than plaintiff’s employee, and plaintiff 
cannot bound the issuance checks and withdrawals its 
funds from defendant bank its employee without express authority, 
either written unequivocally given plaintiff. Lafourche Trans- 
portation Co. Pugh, La. Ann. 1517, So. 958. 

Defendant bank could not infer that Webb had the authority 
withdraw the funds plaintiff just because made the deposits 
for plaintiff. Morse Banks Banking, 433. 

The fact that defendant was dealing with plaintiff’s agent was 
sufficient put defendant its guard and convey knowledge 
that some definite and express understanding should had with 
plaintiff for Webb withdraw these funds. Chaffe Stubbs, 
La. Ann. 656; Agency, 204, 210. 

Immediately upon receipt plaintiff statement from defend- 
ant with the canceled checks, plaintiff wrote defendant repudiating 
the acts Webb and demanding reinstatements the amounts 
withdrawn plaintiff’s account. think, was not 
estopped from claiming restitution. not shown that any 
previous withdrawals had been made Webb any these funds. 
attempt was made show previous withdrawal $75, but 
failed. Even such had been the case, seriously doubt that 
would estop plaintiff from now claiming restitution the withdrawals 
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here involved, especially since has been shown that Webb never 
had any authority make withdrawals. Graham Southington 
Bank Trust Co., Conn. 494, 121 812; 1129, par. 
131; National Dredging Co. Farmer’s Bank, Pennewill (Del.) 
580, 607, (N.S.) 593, Am. St. Rep. 158. 

The relationship bank and depositor that debtor 
and creditor, when the deposit money things consumable. Civ. 
Code, art. 2941. The bank has the right use the deposit, and, 
consideration thereof, covenants pay out only directed 
the depositor. imposes the duty upon the depositor deal 
with the bank direct and truthful. The violation this duty 
creating state things which would not have existed but for his 
indiscretion will alone defeat him. Smith Mechanics’ Traders’ 
Bank, La. Ann. 610. fail see wherein plaintiff has violated 
any duty owed defendant. plaintiff had mind keeping 
its funds deposit until some future time when should withdraw 
them itself, see reason why should have advise defend- 
ant and instruct defendant not permit Webb, any one 
else, withdraw them. was defendant’s duty hold these funds 
until such time plaintiff should authorize defendant permit 
Webb withdraw same, regardless whether Webb was the manager 
plaintiff’s business was total stranger. 


Withdrawals from Joint Deposit 


The presumption, created 198 the New York 
Banking Law that deposit, two names form 
drawn either the survivor, becomes the property 
the parties joint tenants, entitling the survivor the 
deposit, may destroyed one the parties withdrawing 
his share during the lifetime both. such event 
the survivor entitled the balance but entitled 
share the amount withdrawn the co-depositor. This 
was decided the New York Court Appeals case 
entitled Matter the claim Jane Strail Estate 
Jane Suter, decided January 1932. The opinion 
the court, written Judge Pound, reads follows: 


October 16, 1924, the decedent, Jane Suter, had deposit 
her credit the Security Trust Company Rochester $2,142.96. 
She transferred this deposit account the name herself 
and Jane Strail, the claimant, with the words “either survivor 
may draw” stamped the bank book the head the account. 
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Decedent drew from the account $469.65 February 24, 1927, and 
$445.13 February 18, 1928. She died February 19, 1928. 
Claimant has drawn the balance the deposit, and question 
raised her right so. She claims, however, share the 
amount the withdrawals and the accumulations thereon, which 
the courts below have denied her. 

The presumption joint tenancy arising out the original 
deposit (Bank-Law; Cons. Laws, chap. sec. 198), rebuttable during 
the life either joint owner, has not been affected the evidence. 
Decedent and claimant became joint owners the entire deposit. 
The incident the right survivorship charactertistic joint 
tenancy but joint tenancy may terminated severed before 
such right accrues the act either joint tenant. joint tenant, 
incident his tenure, may always terminate the joint tenancy 
transfer conveyance his interest (Attorney-General Clark, 
222 Mass., 291). and claimant each had the right 
joint owner the bank deposit withdraw moiety less than 
moiety for her own use and thus destroy the joint tenancy 
such withdrawals. Joint ownership bank deposit does not differ 
from any other joint ownership. Nothing the banking law 
prevents one joint owner from destroying the joint ownership 
the entire deposit the extent his withdrawals more than 
his equal share for his own use, although the entire account had 
been withdrawn the result might have been otherwise. The cases 
seem clear this point (Matter McKelway, 221 Y., 15; 
Moskowitz Marrow, 251 Y., 380; Marrow Moskowitz, 225 
Y., 219; Matter Porianda, 256 Y., 423; cf. Hanigan 
Wright, 233 App. Div., 82, 84, 257 Y., 602). Yet confusion 
continues the rules which «pply. 


Liability Shares Held Corporation 


The president national bank cannot escape the statu- 
tory liability imposed upon shareholders, the event the 
bank’s failure, organizing corporation and, through that 
corporation, subscribing for shares the bank. was 
decided the United States Circuit Court Appeals 
the case Corker Soper, Fed. Rep. (2d) 190. 

that case appeared that the defendant, Corker, presi- 
dent the First National Bank Dublin, Georgia, organ- 
ized corporation known the Laurens Investment Com- 
pany, Inc., and, through the corporation, subscribed shares 
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stock the bank. Upon the failure the bank was 
held that was subject the statutory double liability not- 
withstanding that the shares were held the name the 
corporation. The following paragraphs are quoted from the 
court’s opinion: 

(the Laurens Company) issued stock certificates, kept 
books, had seal. The only money ever possessed was the $20 
paid appellant (defendant) for organization expenses. claimed 
assets, except the stock its name; had credit; the money 
with which the stock was purchased was acquired entirely upon 
the credit appellant. record except the credit the back 
the notes was ever made the receipt dividends. was 
organized for the sole purpose owning the bank stock, pursuant 
the idea appellant that its organization and the placing the 
stock its name would prevent his being liable for stock assessments. 

There evidence the record any activity Laurens 
Investment Company except name. transaction had 
with reference was managed, controlled, and directed 
appellant, and functioned entirely agency instrumentality 
his. Writing the cashier the First National Bank Dublin 
requesting the transfer shares from his and his wife’s name the 
name Laurens Company, appellant said that company, “This 
corporation will handle great many transactions, tax 
matters and other things.” 

Mrs. Corker testified affidavit substance that she knew 
nothing the affairs the bank; that her husband had given 
her shares stock, which course she was very pleased 
that December, 1927, had told her that reorganization 
would make necessary for her give half her stock, and 
that thereafter told her that would good idea for her 
sell her stock the the Laurens Company, which and 
their sons were organizing; that she agreed it, and that Mr. Corker 
handled the matters effectuating this agreement; that she knew 
nothing whatever about the company except that her husband told 
her would organized him and their two sons. 

think that the inferences which the judgment the trial 
court shows that drew from these, the undisputed facts record, 
that the Laurens Investment Company, Inc., was not fiction, but 
reality, that there was partnership liability upon the incorpora- 
tors it, that Mrs. Corker made actual and bona fide sale and 
transfer that company her stock, that the Laurens Company 
was “nothing but instrumentality agency appellant who 
owned and controlled its every action” [Wilson Toomer 
American Cyanamid Co. (C.C. A.) (2d) 812, 815], and that 
these stock transactions were merely one the many transactions 
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appellant which his letter Freeman referred when 
said: corporation will handle great many trans- 
actions”—are the only ones which may fairly drawn from the 
record, and that they fully support the judgment. The law 
case this kind well settled; indeed, the parties are agreement 
it. that, while the statute’ fixing liability upon the stock- 
holders banks does not permit evasion liability pretended 
transfers, does not prevent real transfers made bona fide even 
insolvent transferees. McDonald Dewey, 202 510, 
Ct. 731, Ed. 1128, Ann. Cas. 419. 

Appellant devotes large portion his brief the contention 
that the Laurens Company was real corporation, validly organized 
and validly existing, and that, view the frankness with which 
the purpose avoid liability was avowed, and the things accom- 
plish that purpose done, there warrant here for disregarding 
the corporate character the Laurens Company order hold 
its incorporators liable. 

Appellant’s troubles not arise from the fact that the corporate 
entity the Laurens Company has been disregarded. The judgment 
the court below fully recognized and gave effect that entity. 
found that, though did fact exist, existed mere creature 
organized and maintained for the purpose holding, not really, 
but agent for appellant, the stock which caused put 
its name, that appellant all times remained the real owner 
the shares, and that the law will look through the subterfuge 
pretended ownership fasten liability upon the shareholder whom, 
fact, the shares belong. 

The view which the court below took, and which take, does 
not require, fact, prevents, the conclusion that the corporation 
this case was fiction, having corporate existence. this 
view, the judgment, thoroughly consistent with itself, stands upon 
the sound foundation which alone just disposition this case 
may rest. correctly gives effect the general intent appellant 
create corporation for the purpose placing its name his 
and his wife’s stock the bank, because what was done made that 
intent effectual. with equal correctness denies effect the par- 


12, 64, Code Ann.: “Individual liability shareholders; transfer 
shares. The stockholders every national banking association shall held 
individually responsible for all contracts, debts, and engagements such associa- 
tion, each the amount his stock therein, the par value thereof addition 
the amount invested such stock. The stockholders any national banking 
association who shall have transferred their shares registered the transfer 
thereof within sixty days next before the date the failure such association 
meet its obligations, with knowledge such impending failure, shall 
liable the same extent they had made such transfer, the extent 
that the subsequent transferee fails meet such liability; but this provision shall 
not construed affect any way any recourse which such shareholders might 
otherwise have against those whose names such shares are registered the 
time such failure.” 
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ticular intent which induced him act did, avoid liability 
the stock, because the things done appellant were not accord, 
but wholly inconsistent, with that intent. For while the things done 
did place the certificates stock the name the Laurens Com- 
pany, they did not divest appellant his beneficial ownership 
them, but left him the real owner, and therefore liable to. assessment. 
The case ruled Germania Nat. Bank Case, 628, 
Ed. 448; Ohio Valley Nat. Bank Hulitt, 204 162, 
Ct. 179, Ed. 423; Houghton Hubbell (C.C. A.) 
453. 

The judgment the court below affirmed. 


Church Funds Not Entitled Preference 


Church funds deposited checking account the name 
the person who collected them for the church are not 
entitled preference over other depositors creditors upon 
the failure the bank. Love, Superintendent Banks, 
Bank Collins, Supreme Court Mississippi, So. 
Rep. 791. 

this case appeared that the authorized collector 
funds for the Board Stewards the Collins Methodist 
Church deposited funds collected her her name the 
Bank Collins. The Bank Collins failed and the time 
the failure the amount deposit was $272.90. was held 
that this was general deposit and, such, not entitled 
preference payment over other deposits. the opinion 
the court said: 

The case hand does not show that fact the deposit made 
was receipted for otherwise acknowledged special deposit, 
and does not show that the money was paid some particular 
person expressly named designated when the money was deposited. 
The petition shows that the funds were deposited checking 
account, and, there being allegation the contrary, the 
presumption that, usual with checking accounts, the checks 
were honored the bank favor whomsoever the checks 
were drawn, the payees those checks the determination 
the depositor. not enough that the bank knew that the 
funds deposited were placed there church funds and that the 
legitimate beneficiaries the checks when drawn would ‘be those 
whom the church would due remittances out that fund; 
state otherwise, that the funds were trust funds; for trust 
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deposits are entitled preferences over other depositors the 
liquidation insolvent banks only when made statute, and 
there statute providing church funds. the conten- 
tion appellee could prevail here, then the beneficiaries every 
agent trustee other fiduciary who deposits trust funds would 
entitled preference upon the insolvency the bank, and 
such, course, not the rule. And must kept mind that 
are not here discussing the case bank still solvent and going, 
where funds, known trust funds, were with the knowledge 
the bank diverted objects other than those within the trust. 

But appellee argues finally that, since the funds here deposited 
belonged the church, the agent the church, making the 
deposit, although authorized make the deposit her own name, 
could not thereby pass title the bank such manner 
create the relation debtor and creditor; that person can confer 
upon another better title than that held the conferrer. The 
petition expressly declares that the agent this case had been 
making these deposits her own name for long time, and, stated, 
the petition expressly avers that she was authorized do, 
use the words the petition, “it was her authorized custom.” Such 
authority and practice carries with the usual incidents apper- 
taining thereto, among which, making such deposit, that the 
usual relation between bank and depositor should come into effect, 
the absence express and definite agreement the contrary. 


Corporate Stock Subject Inheritance Tax 
One State Only 


Shares corporate stock are subject inheritance tax 
the state the owner’s domicile only. The fact that the 
corporation organized under the laws another state does 
not make possible for such other state impose inheri- 
tance tax upon the stock. permit such taxation would 
amount deprivation property without due process 
law contrary the provisions the Fourteenth Amendment 
the Constitution. This was decided the Supreme Court 
the United States the recent case First National Bank 
Boston State Maine, Supreme Court Rep. 174. 

this case resident the state Massachusetts died 
owning shares Maine corporation. The will was probated 
Massachusetts. The state Massachusetts imposed 
inheritance tax over $32,000 upon the stock. The state 
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Maine undertook impose tax more than $62,000 
upon the stock and brought this action recover the amount 
the tax. The Supreme Court Maine held that the shares 
stock were “within its jurisdiction, and there subject 
inheritance tax, even though the owner was 
decedent, regardless whether the certificates stock were 
the time the death the state the domicile the 
taxing state”; and that the Fourteenth Amendment thereby 
was not infringed. 

This decision was reversed the United States Supreme 
Court. The following paragraphs are quoted from the 
opinion the court delivered Mr. Justice Sutherland: 


long has been settled law that real property cannot 
taxed, made the basis inheritance tax, except the state 
which located. More recently became settled that the same 
rule applies with respect tangible personal property. And now 
established that certain specific kinds intangibles, namely, bonds, 
notes, and credits, are subject the imposition inheritance 
tax only the domiciliary state; and this notwithstanding the 
bonds are registered another state, and the notes secured upon 
lands located another state, resort whose laws may necessary 
secure payment. 

The rule immunity from taxation more than one state, 
deducible from the decisions respect these various and distinct 
kinds property, broader than the applications thus far made 
it. its application death taxes, the rule rests for its justifi- 
cation upon the fundamental conception that the transmission from 
the dead the living particular thing, whether corporeal 
incorporeal, event which cannot take place two more 
states one and the same time. respect tangible property, 
the opposite view must rejected connoting physical impossi- 
bility the case intagible property, must rejected involv- 
ing inherent and logical self-contradiction. Due regard for the 
processes correct thinking compels the conclusion that deter- 
mination fixing the local situs thing for the purpose trans- 
ferring one state carries with implicit denial that there 
local situs another state for the purpose transferring the 
same thing there. The contrary conclusion intangible property 
has led nothing but confusion and injustice bringing about the 
anomalous and grossly unfair result that one kind personal 
property cannot, for the purpose imposing transfer tax, 
within the jurisdiction more than one state the same time, 
while another kind, quite much within the protecting reach the 
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Fourteenth Amendment, may be, the same moment, within the 
taxable jurisdiction many four states, and each subjected 
tax upon its transfer death, event which takes place, 
and the nature things can take place, one the states only. 

transfer from the dead the living any specific property 
event single character and effected under the laws, and 
occurs within the limits, particular state; and unreasonable 
and incompatible with sound construction the due process 
law clause the Fourteenth Amendment hold that jurisdiction 
tax that event may distributed among number states. 

true, there are such differences between bonds and stocks 
might justify their being placed separate categories for some 
purposes. But, plainly, they may not placed for the purpose 
subjecting transfer death the former tax one state 
only, and similar transfer the latter tax two more 
states. Both are intangibles and both generally have been recognized 
resting contract, or, technically, “choses action.” Hawley 
Cas. 1916C, 842; Blodgett Silberman, 277 14, Ct. 
410, Ed. 749. The reciprocal inheritance statutes now 
force preponderating number the states the Union make 
distinction between the various classes intangible personal 
property. The New York statute, for example, under that term 
includes “deposits banks, mortgages, debts, receivables, shares 
stock, bonds, notes, credits, evidences interest property, 
evidences debt and choses action generally.” Gen. Laws 
1930, 710, This impressive recognition the substantial 
identity the enumerated intangibles, for purposes death taxa- 
tion, entitled weight. 

distinction between bonds and stocks for the essentially 
practical purposes taxation more fanciful than real. Certainly, 
for such purposes, the differences are not greater than the differences 
between tangible and intangible property, between bonds and 
credits. When things dissimilar bonds and household furniture 
may not subjected contrary rules respect the number 
states which may tax them, there manifest incongruity 
declaring that bonds and stocks, possessing, for the most part, the 
same like characteristics, may subjected contrary rules 
that regard. 

conclude that shares stock, like the other intangibles, 
constitutionally can subjected death transfer tax one 
state only. 

The question remains: which state, among two more 
claiming the power impose the tax, does the taxable event occur? 
the case tangible personalty, the solution simple: The 
transfer, that is, the taxable event, occurs that state where the 
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property has actual situs, and taxable there and not else- 
where. the case intangibles, the problem not readily 
solved, since intangibles ordinarily have actual situs. But must 
solved unless gross discrimination between the two classes 
property sanctioned; and this court has solved respect 
the intangibles heretofore dealt with applying the maxim 
mobilia sequuntur personam. Farmers Loan Co. Minnesota, supra, 
280 pages 211, 212, Ct. 98, Ed. 371, 
1000; Baldwin Missouri, supra; Beidler So. Car. Tax 
Commission, supra. 

This ancient maxim had its origin when personal property con- 
sisted the main articles appertaining the person the 
owner, such gold, silver, jewels, and apparel, and, less immediately, 
animals and products the farm and shop. Such property was 
usually under the direct supervision the owner and was often 
carried about him his journeys. Under these circumstances, 
the maxim furnished the natural and reasonable rule. modern 
times, due the vast increase the extent and variety tangible 
personal property not immediately connected with the person 
the owner, the rule has gradually yielded the law the place 
where the property kept and used. Pullman’s Palace-Car Co. 
Pennsylvania, 141 18, 22, Ct. 876, Ed. 613; 
Eidman Martinez, 184 578, 581, Ct. 515, Ed. 
697; Union Refrigerator Transit Co. Kentucky, supra, 199 
206, Ct. 36, Ed. 150, Ann. Cas. 493. But respect 
intangible property, the rule still convenient and useful, not 
always necessary; and has been adhered peculiarly applicable 
that class property. Blodgett Silberman, supra, 277 
10, Ct. Ed. 749; Farmers Loan Co. Minnesota, 
Union Refrigerator Transit Co. Kentucky, supra, 199 206, 
Ct. 36, Ed. 150, Ann. Cas. 493. 

The considerations which justify the application the fiction 
embodied the maxim death transfer taxes imposed respect 
bonds, certificates indebtedness, notes, credits, and bank de- 
posits, apply, with substantially the same force, respect corpo- 
rate shares stock. And since death duties rest upon the power 
the state imposing them control the privilege succession, 
the reasons which sanction the selection the domiciliary state 
the various cases first named sanction the same selection the 
case last named. each case, there wanting, the part 
state other than that the domicile, any real taxable relationship 
the event which the subject the tax. Ownership shares 
the stockholders and ownership the capital the corporation 
are not identical. The former individual interest giving the 
stockholder right proportional part the dividends, and the 
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effects the corporation when dissolved, after payment its debts. 
Delaware Railroad Tax, Wall. 206, 229, 230, Ed. 888; 
Rhode Island Trust Co. Doughton, 270 69, 81, Ct. 
And this interest incorporeal property right which attaches 
the person the owner the state his domicile. The fact that 
the property the corporation situated another state affords 
ground for the imposition that state death tax upon the 
transfer the stock. Rhode Island Trust Co. Doughton, supra. 
And are unable find the further fact incorporation under 
the laws such state adequate reason for different conclusion. 

Undoubtedly the state incorporation may tax the transfer 
the stock nonresident decedent and the issue new certifi- 
cate take the place the old, under the power generally impose 
taxes that character. But plainly such tax not death duty 
which flows from the power control the succession; stock 
transfer tax which flows from the power the state control and 
condition the operations the corporation which creates. 
formal transfer the stock upon the books the corporation, 
and the issue new certificates, bear relation the succession 
differing little, all, substantial effect from that borne the 
registration the state bonds, involved the Farmers Loan Com- 
pany Case, the necessity invoking the law Missouri respect 
notes secured Missouri lands, involved the Baldwin Case. 
Practical considerations wisdom, convenience, and justice alike 
dictate the desirability uniform general rule confining the juris- 
diction impose death transfer taxes intangibles the state 
the domicile; and these considerations are greatly fortified 
the fact that large majority the states have adopted that rule 
their reciprocal inheritance tax statutes. some states, indeed, 
the rule has been declared independently such reciprocal statutes. 
The requirments due process law accord with this view. 


Collecting Bank Not Authorized Forward 

Drafts Bank Same City 
was held the case Blackfeet Livestock Company 
Northwestern National Bank, Pac. Rep. (2d) 702, de- 
cision the Supreme Court Oregon, that bank which 
received drafts for collection, and, without statutory author- 
ization authorization the owner the drafts, delivered 
them bank the same city, also for collection, was liable 
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the owner the drafts for the loss resulting from the 
failure the bank which made the collection. 

The drafts question, eight number, were drawn 
the plaintiff Blackfeet Livestock Company, Montana cor- 
poration, upon the Portland Cattle Loan Company, 
Washington corporation doing business near Portland, Ore- 
gon. The payees the drafts deposited them Montana 
banks which gave the payees conditional credit for the 
amounts thereof. Montana banks forwarded the drafts 
the defendant Northwestern National Bank for collection. 

The drawee maintained its office North Portland, which 
not within the limits the city Portland, but which 
not more than two three miles from that city. The defend- 
ant bank, which located Portland, instead collecting 
the drafts itself sending them bank North Portland, 
delivered them the Bank Kenton, another Portland 
bank. This bank made the collection and closed its doors 
without having remitted. Upon notice the failure the 
banks deposit charged their depositors with the amounts 
previously credited. The plaintiff, who had given several 
the drafts payment taxes, was obliged surrender his 
tax receipts for cancellation. 

The Oregon statute force the time, Laws 1925, 
page 360, 126, did not authorize the defendant forward 
the checks another bank the same city. This statute 
was amended 1931, and the present time bank receiv- 
ing item for collection may forward bank the 
same city. 

The court decided that the case came within the so-called 
Massachusetts rule relative collections, which the effect 
that when bank receiving item for collection transmits 
the item with proper instructions reputable and proper 
agent has done its duty and not responsible for the negli- 
gence the correspondent its agents. The court further 
held, however, that,the defendant was not relieved from lia- 
bility under this rule for the reason that the agent selected 
was not one that was authorized select. had 
authority under the Oregon statute effect the time 
send the item another bank the same city, and the court 
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decided that did not have implied authority from the owner 
the drafts proceed this manner. The court pointed 
out that the defendant should have collected the drafts itself 
sent them bank North Portland. 

holding that the defendant was liable the plaintiff 
for the amount the drafts the court wrote follows: 


When the defendant received the papers they were not payable 
distant place but the immediate vicinity the bank, and the 
defendant could have collected them readily and easily did 
the Bank Kenton. There was, therefore, reason necessity 
for the delegation the duty the Bank Kenton nor for the 
substitution that bank for the defendant the agent the owner. 
true the Bank Kenton was outlying bank doing business 
few miles nearer the place payment than was the defendant. 
But this small difference the distance could not itself alone 
relieve the defendant its responsibility the owner the paper. 

think that when defendant received these papers for col- 
lection, had been unwilling transmit them suitable agent 
North Portland where they were payable, make the collection 
through its own officers agents, was its duty decline the 
collection and return them the bank from which they had been 
received, and that had implied authority anything else. 
defendant had transmitted them suitable agent North Port- 
land, would have made itself agent for transmission only; but, 
retaining them for the purpose having them collected, whether 
through its own officers and agents another bank the same 
city, constituted itself the agent the owner for collection, and 
made whatever instrumentality employed its own agent, and not 
the agent its principal. 

The question involved here one agency, and the cases 
which agent may appoint another the agent his principal 
are exceptions the general rule; for the rule ordinarily that 
agent appointed for particular purpose cannot delegate his 
authority any one else. 686. think that this case 
does not come within any exception the general rule. The defend- 
ant treated these drafts local items readily collectible Port- 
land bank. local items, the duty the bank receiving them 
for collection collect them. Morse Banks and Banking 
(6th Ed.) 227. And would seem that this duty, the absence 
statute the express permission the owner, could not 
delegated another bank the same city. done, the risk the 
consequences rests with the first bank. This pointed out Morse 
243, follows: There can real necessity for the 
employment any intermediate agencies, where the collecting bank 
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and the drawee bank are both the same place. the collecting 
bank, without distinct permission, sees fit have recourse them, 
does its own risk all the consequences which may result. 

Having undertaken the collection, the defendant was bound 
perform its undertaking and was responsible for the collection when 
made, whether made through its own officers agents, through 
the agency another bank employed for that purpose. 
having undertaken make the collection, defendant’s duty was 
make the collection, and not merely procure done, and, 
since these papers were delivered the Bank Kenton without the 
knowledge concurrence the owner, defendant responsible 
for the acts the agent which voluntarily selected for 
what could well have done itself through its own officers and 
agents. bank which undertakes collect paper bound keep 
within the authority conferred upon it. Omaha Nat. Bank Kiper, 


Bank’s Lien Stock for Stockholder’s 
Indebtedness 


New York trust company which takes over national 
bank may print upon certificate stock issued place 
certificate the national bank lost the stockholder the 
provisions section the New York Stock Corporation 
Law reading follows: 

“Transfer stock stockholder indebted corporation. 
stockholder shall indebted the corporation, the directors may 
refuse consent transfer his stock until such indebtedness 


paid, provided copy this section the substance thereof 
written printed upon the certificate stock.” 


This point was decided the case Lacy First Trust 
Deposit Company, 252 Supp. decision the 
New York Supreme Court. 

this case appeared that the time his death Edgar 
Wilson was the owner eleven and one quarter shares 
the capital stock the Third National Bank Syracuse. 
Wilson died insolvent will. temporary adminis- 
trator was appointed pending the determination objections 
the probate the will. This administrator was authorized 
the surrogate sell the personal assets the estate, 
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among which were the shares stock. Henry Curtiss pur- 
chased this stock $280 per share when was offered for sale. 

The temporary administrator was unable locate the 
certificate for the stock and delivery thereof was made 
Curtiss. The latter knew before purchased the stock that 
the certificate had been lost and that delivery thereof could not 
made. After the sale the stock the temporary adminis- 
trator notified the Third National Bank the loss the cer- 
tificate and demanded the issuance new certificate. Cur- 
tiss joined this demand. The bank refused issue the 
certificate. 

The defendant First Trust and Deposit Company subse- 
quently acquired the assets and good will the Third Na- 
tional Bank and assumed all the obligations that bank. The 
defendant agreed that each stockholder the Third National 
Bank should entitled receive for each share stock held 
share stock the defendant the par value $100. 
Warrants were issued for fractional shares. 

Wilson’s will was eventually probated and the executors 
therein named qualified. These executors duly ratified and 
confirmed the sale the eleven and one-quarter shares 
stock Curtiss and demanded the defendant that issue 
them executors the estate certificate certificates 
for the lost stock certificate. offered furnish bond 
indemnify the defendant against any loss arising from the 
issuance the new certificate. defendant refused 
comply with the demand for the reason that Wilson, the 
time his death, was indebted the Third National Bank 
and, consequently, the defendant, the sum 

The defendant offered issue the executors, receipt 
suitable indemnity bond, the required certificates and 
transfer them Curtiss with the provisions section 
Stock Corporation Law printed thereon. The executors 
refused accept the certificates printed this manner and 

they and Curtiss brought this action compel the defendant 
issue the executors the required number shares its 
capital stock, and warrant for the fractional share, and 
transfer the certificates and warrant Curtiss its books 
without reference section 66. 
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was held that while the Third National Bank had 
authority impress Wilson’s stock with any legend indicating 
that had claim upon the stock account Wilson’s in- 
debtedness different situation arose when the bank was 
taken over the defendant trust company. When this oc- 
curred the Third National Bank became bound the laws 
the state New York applicable trust companies and stock 
corporations, and section the Stock Corporation Law 
then became effective. The defendant trust company, accord- 
ingly, had the right print the provisions section 
any certificate issued place the certificate the Third 
National Bank lost Wilson. The court held also that the 
defendant might properly refuse transfer the new certificate 
certificates and warrant Curtiss until the indebtedness 
the Wilson estate the defendant was discharged pro rata 
with other creditors. holding the court wrote follows: 


quite clear that the Third National Bank had authority 
impress Wilson’s stock with any legend indicating that claimed 
hold upon the same due Wilson’s indebtedness it. Section 83, 
title 12, the United States Code Annotated; Buffalo German Ins. 
107. Plaintiff executors stand the shoes their testator. 

Plaintiffs maintain that, since the Third National Bank was pro- 
hibited from impressing lien Wilson’s stock, the defendant 
under the same inhibition. Such conclusion does not necessarily fol- 
low. Mr. Wilson and all other the Third National 
Bank, when defendant acquired said Third National Bank, became 
bound its charter, by-laws, rules, and regulations and the law 
the state New York applicable trust companies and stock 
corporations. Wilson’s indebtedness the Third National Bank be- 
came indebtedness the defendant. Under such.circumstances, 
the provisions section the Stock Corporation. Law the 
state New York became effective. Said section gave the defendant 
lien, the nature attorney’s lien, against the Wilson stock, 
and forbids the transfer thereof until such lien discharged. While 
the defendant has holding lien, has preferred claim lien and 
must rata with the creditors the Wilson estate. 
This not.a case where the court should refuse compel the de- 
fendant issue the required certificates. 

receiving suitable indemnity bond approved the court, the 
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requisite certificate, certificates, and warrant replace the said 
lost certificate. 


The defendant has the right write print upon the new cer- 
tificate, certificates, and the warrant, section the Stock Cor- 
poration Law, the substance thereof, and may properly refuse 
transfer said certificate certificates, and warrant the plain- 
tiff Curtiss until the Wilson estate discharges its indebtedness the 
defendant pro rata with other creditors. 


Advances Made Bank Held Loans, Not 
Deposits 

Where bank receives advances from trust company 
and pledges notes and securities collateral, the fact that 
written assignments the collateral securities state that the 
trust company has deposited the amounts advanced the 
bank does not constitute the transaction deposit, where 
the bank does not open deposit account for the trust com- 
pany nor issue certificates deposit. the whole 
matter handled both banks indebtedness between 
banks, the transactions are loans. This the decision 
Schumacher Eastern Bank Trust Co., Fed. Rep. 
(2d) 925, decision the United States Circuit Court 
Appeals. 

appeared that 1929 the First National Bank and the 
Eastern Bank Trust Company were engaged business 
the same block the city New Bern, North Carolina. 
The bank was need funds and between the 17th June, 
1929, and October 9th that year the trust company 
various times advanced money the bank. The total the 
advances was $61,500. When such advances were made the 
bank assigned and pledged notes and securities collateral 
and executed written assignments reciting that the trust 
company had deposited with the bank the amount received, 
which was bear interest the rate six per cent. per 
annum, and that the bank desired secure the prompt pay- 
ment the money demand. The written assignments 
listed the notes and other securities which were assigned 
collateral and these were the same time indorsed and 
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delivered the trust company. The assignments contained 
agreements that the securities pledged should secure ante- 
cedent and subsequent indebtedness the bank well 
the debts specifically mentioned, and that, upon the failure 
the bank pay the deposits with interest, the trust com- 
pany might proceed sell the 

The amounts advanced were charged the trust com- 
pany the bank and were carried its reports “due 
from the banks.” bank opened deposit account for 
the trust company, issued certificates deposit it, and 
did not include the amounts advanced the trust 
company its report deposits. trust company never 
any time attempted check against the amounts advanced 
the bank. the other hand, however, notes for the 
amounts advanced were given the bank, and the trust 
company did not list the amounts advanced among loans and 
discounts. The whole matter was handled both banks 
their books and their reports indebtedness between 
banks. 

October 26, 1929, the bank closed its doors and the 
plaintiff receiver took charge. subsequently brought suit 
asking that the notes and other securities delivered him 
the ground that the pledge was void. based his suit 
the theory that the transactions under which the advances 
were made the trust company the bank were not loans 
but deposits, and that the bank and its officials were without 
power pledge its assets secure such deposits. 

was held that the transactions were loans and not 
deposits, and that the trust company was entitled hold 
collateral the notes and securities pledged. holding 
the court wrote follows: 


The whole case the receiver depends upon his first proposition. 
the advances were loans, conceded that the officers the 
bank had power pledge its assets secure same; and this 
manifestly correct. Burrowes Nimocks (C. 4th) (2d) 
152, 154, 155; 450, 451. And think that they were 
correctly held loans. matters not what the parties may 
have called them the instruments assignment. Equity regards 
substance and not form, and not bound the names which parties 
may have given their transactions. While the legal effect deposit 
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loan the that the relation debtor and creditor 
created between the bank and the depositor (New York County Nat. 
Bank Massey, 192 138, Ct. 199, Ed. 380), 
there this distinction between loan and deposit these words 
are used common parlance: loan primarily for the benefit 
the bank; deposit primarily for the benefit the depositor. 
loan not subject check; deposit ordinarily is. loan 
usually arises from the necessities the borrowing bank; deposit, 
from the confidence the depositor its strength. loan ordinarily 
sought the bank for its own purposes; deposit ordinarily 
made the depositor for purposes his own. 

the light these distinctions, think that there can 
question but that the advancements here were loans. were 
sought the bank because its need money. did not 
create account subject check, and certificates deposit 
were issued for them. ‘The debt which they gave rise bore interest, 
and same was carried the books both banks, not deposit, 
but amount due between banks. The trust company’s officials 
clearly understood that was lending money when made the 
advancements, and the officials the bank just clearly understood 
that was borrowing when received them. Banks, course, 
make deposits other banks; but such deposits are usually made 
banks distance for the purpose clearing checks and other 
banking purposes, and not, here, banks located the same 
deposit depends upon the facts the particular case. Murray 
First Trust Savings Bank, 201 Iowa, 1325, 207 781. And 
under the facts here disclosed the transactions were clearly loans 
that the reference them deposits the assignments without 
significance. Supreme Court Bank Lanier, Wall. 369, 
375, Ed. 172, having under consideration the right 
national bank make loans the security its stock, held that 
the deposit funds one bank with another was nothing but 
loan within the spirit that law, and there reason why such 
transaction should placed upon different basis here. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


Series Articles which began the May, 1930, Issue 


INVESTMENT ESTATE FUNDS (Continued) 


Real Estate Securities. 

102. Second Mortgages. 

103. Purchase Real Estate. 

104. Real Property Taken Under Foreclosure Proceedings. 
105. Use Trust Fund Trade Speculation. 


Real Estate Securities. Loans trustees real estate 
mortgages are uniformly approved the courts and are frequently 
authorized statute. But, when trustee makes such loan, rests 
upon him make sure that the title clear, that the property unin- 
cumbered prior liens and that sufficient value insure the 
security the investment. And should see that the mortgagor 
responsible and solvent. 

many states there are statutes describing the character real 
property upon which trust funds may loaned and the amount which 
may loaned with reference the value the property securing the 
loan. These statutes should complied with letter and spirit. 
mere technical compliance with the requirements the statute not 
always sufficient. 

court said: ‘‘For many years back and present under the statutes 
this state, trustees express trusts hold and invest are permitted, 
the absence express directions the contrary, invest the trust 
funds bonds and mortgages unincumbered real property this 
state worth per cent. more than the amount loaned thereon. But 
such permission, think, always coupled with the implied proviso 
that such loan other respects reasonable and proper.’’ 
may mentioned that the statute present provides that loans may 
made per cent. the appraised value im- 
proved real property the state. Not more than per cent. the 
total assets may loaned. Loans unimproved and unproductive 
real property shall not for more than per cent. the appraised 
value. Sec. 239-6, Banking Law. 
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The court pointed out that, addition compliance with the ex- 
press provisions the statute, security, the trustee should satisfy 
himself that the borrower solvent. 

this point the court remarked: ‘‘It must apparent that the 
debtor such case should solvent, and trustee who knowingly 
and.deliberately lends money insolvent the faith the mort- 
gage alone, under color loan, reality making investment 
real property, which breach trust. Formerly, the solvency the 
maker the bond was carefully investigated the attorney for the 
trustee, and, was not satisfactory, the loan was rejected the 
more prudent advisers unsuitable for trustee. The surrogate 
unwilling sanction contrary practice view the complications 
which may always arise from loans insolvent debtors, and when made 
wholly the strength the collateral security. Such conduct the 
part the trustees would not ‘prudence,’ think, which the law 
demands 

Maryland was shown that sum money was be- 
queathed trustee invest safe securities, with power reinvest. 
The trustee was also the executor the will. executor sold 
parcel land belonging the estate and took for the entire purchase 
price mortgage upon the land sold and second mortgage upon 
small farm. The funds the trust estate were reinvested these 
mortgages and upon foreclosure there was loss the estate about 
one-third the amount invested. was held that the investment 
made the trustee was not made the exercise fair discretion, 
such ordinarily prudent man would exercise his own affairs 
and that the trustee was personally liable for the loss. Gilbert Kolb, 
Md. 627, Atl. Rep. 423. 

holding the trustee liable for the loss, the court said: ‘‘The ap- 
pellee (trustee) has not acted this matter prudent man would 
act the management his own affairs. Being the acting executor 
used the trust funds facilitate the sale the real estate left 
the testator, and, taking mortgage for the entire purchase money, 
obtained larger price than could otherwise have received. His in- 
terest executor was swell the estate large sales; and, taking 
eare that interest, failed his duty trustee subordinating 
that duty his interest executor. Instead making the invest- 
ment required the will good faith, and prudent man would 
have done, had been lending his own money, risked the trust fund 
upon insufficient security, hoped that the good character, steady 
habits, and capacity Keller, the mortgagor, would furnish additional 
security upon which could rely for the repayment the loan. The 
death Mr. Keller made necessary sell the mortgaged property, 
which has resulted loss the trust estate, and having his own 
admissions failed his duty the cestui que trust ought equity 
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and good conscience required assume the loss that has been sus- 
tained.’’ 

arising Oregon appeared that executor loaned 
$2,000 trust funds, taking security therefor mortgage 160 
acres unimproved land and acres alleged timber land, remote 
from markets and carrying only small number commercial trees. 
foreclosure sale, the tracts were sold sum insufficient pay 
the debt. The borrower testified that considered the loan adequately 
secured, but other person testified. was held that there had 
been want proper care the part the executor making the in- 
vestment, rendering him personally liable for the loss. Roach’s Estate, 
Ore. 179, Pac. Rep. 118. 

trustee may absolved from liability where the loss due 
circumstances entirely beyond his control and has acted with sound 
judgment and good faith making the loan. 

For instance, one case the facts showed that trustee invested 
$18,000 mortgage property which building was standing, 
worth $35,000. loss the trust fund was occasioned the collapse 
the building. was held that, inasmuch the loss had not been 
due any way negligence the part the trustee, could not 
held personally liable. Olmstead, Supp. 489. 


Second Mortgages. general rule mortgage upon real 
estate, already subject mortgage, encumbered any other prior 
lien, not proper investment for trustee. This even where the 
trustee vested with wide discretionary powers investment. 

Oregon case the court said: ‘‘If loss occurs reason 
executor’s taking second mortgage real property security for 
loan, made for the purpose, liable Roach’s Estate, 
Ore. 179, Pac. Rep. 118. 

And the case Shuey Latta, Ind. 136, was observed: 
investments must sought and the general rule that mort- 
gage real estate encumbered prior liens not safe 

There may circumstances, under which investment second 
mortgage trustee not inconsistent with sound discretion. 

Such circumstances are found Massachusetts decision. The 
trust property involved was small amount and consisted principally 
farm. For the purpose the trust became necessary that the 
farm should sold and the Probate Court authorized its The 
trustee held the farm, subject first mortgage $1,300, valua- 
tion $4,300, including the first mortgage. The purchaser assumed 
the first mortgage, paid $1,000 cash, and gave his note for the bal- 
ance $2,000 payable annual sums $200 each, secured sec- 
mortgage the property. The farm was the main street 
town and there was reason anticipate its decrease value. 
the terms the trust such portion the principal might neces- 
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sary could expended for the support the cestui que trust for life. 
The purchaser the farm became insolvent and sale the property 
under the second mortgage, subject the first mortgage, produced only 
$800. suit against the executor the trustee for accounting, 
was held that, under the circumstances, the trustee had exercised 
sound discretion making the loan secured the second mortgage. 
Taft Smith, 186 Mass. 31, Rep. 1031. 

The court said: ‘‘We are aware that several cases other states 
has been stated that trustee should not invest second mortgages. 
While accept that principle generally applied, cannot 
accept absolute ironclad rule. After all, the true rule whether 
under the circumstances sound discretion was exercised, and cannot 
said that under every conceivable practical set 
investment second mortgage inconsistent with sound discretion. 
view the nature and size the trust, taken connection with the 
provision that from time time some portion the principal might 
expended required for the support the cestui que trust for life, 
and view the small size the first mortgage, either absolute 
relative the value the whole estate, the character and size 
the farm, and the improbability that its value would far depreciate 
result loss the mortgage, cannot say that, acting the 
light which had, the trustee did not exercise sound discretion 
making the loan.’’ 

the same effect decision the Supreme Court Hawaii, 
Brown Brown, Hawaii 715, where the court wrote follows: 
general question presented for consideration when, 
all, may trustee invest trust funds upon second mortgage upon real 
estate. this jurisdiction, the rule the investment trust funds 
that the trustee must act with honesty, prudence and faithfulness, 
and exercise such sound discretion prudent men exercise the in- 
vestment their own moneys, having regard not only the income, 
but the security the principal and the permanency the invest- 
ment. The application this rule investment trust funds 
second mortgage upon real estate, assuming the existence the requi- 
site honesty and good faith, would involve the question whether, under 
all the could regarded sound and prudent busi- 
ness transaction. This, the absence statute special direction, 
the ultimate test the making any investment trustee, and 
obvious that under some circumstances second mortgage might 
offer safer and better investment than, other circumstances, first 
mortgage would 

Notwithstanding the two decisions last referred to, second mortgages 
should avoided investments trustees. 


103. Purchase Real Estate. Speaking generally trustee may 
not, without specific authority that effect, invest the funds his 
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trust the purchase real estate. was held the case Smith 
Robinson, Eq. 384, Atl. Rep. 1063. (Decided, 1914.) 

this case, the testator left property his son, Morton Robin- 
son, ‘‘his share placed the hands Isaac Rodman, son- 
in-law, trust for the benefit, and during the life the said Morton 
P., being will that the said Morton only receive the issues and 
profits his share during his life, after his death, wish 
that his share goes his heirs-at-law.’ 

The trustee invested part the trust fund East 
Orange, New Jersey, the beneficiary and his family. 
After the trustee’s death, his widow sought have his estate reimbursed 
for amounts expended him excess the trust fund. 

dismissing the bill filed the trustee’s widow, the court said: 
purchase the East Orange property home appears have 
been voluntary and gratuitous act the trustee, not based upon the 
request, nor with the consent the life tenant. testified that 
was done after consultation with his wife, who was pleased with the 
prospect better residence, and with the other members the family, 
none whom had any interest the trust estate. This was done 
largely because, said, the trustee wanted Morton’s family have 
home. The result was burden the trust fund with the annual 
payment taxes, interest, insurance, water rents and repairs, 

securities which trustees were permitted invest the 
time the estate Morton Robinson came the hands his trustee 
were bonds issued this state (Gen. Stat. 116); bonds 
any county, city, town township this state issued pursuant 
authority law, with certain limitations municipal indebtedness 

(Ibid. 2416 and bonds secured first mortgage upon real 
estate estimated worth least twice the amount loaned, not 
less than five nor more than six per centum per annum. Ibid. 2401 
196. 

was the duty the trustee have invested these funds the 
manner directed the legislature order that might yield in- 
come the cestui que trust. such investment was made. The fund 
remained the hands the trustee mingled, excepting the $800 
paid account the purchase the house, with his own funds, and 
for period sixteen years and upwards was handled 
any apparent appreciation his duty and such way apparently 
would have furnished ground for his removal from office, had such ap- 
plication been made.’’ 

Georgia case was held that the administrator estate 
has power invest funds belonging the estate real property 
does make such investment, without court authority, will liable 
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the beneficiaries for the amount. Paulk Roberts, Court Appeals 
Georgia, 155 Rep. 55. this case the court said: 


administrator has right invest real estate funds belong- 
ing the estate without first having obtained order from the judge 
the superior court authorizing the investment. Civil Code 1910, 
3064, 4008. Where the administrator, answer the citation 
appear before the ordinary for settlement his accounts, alleges that 
funds belonging the estate were him invested real estate, the 
burden upon him show that the investment was legally made after 
order the judge the superior court, authorizing the investment, 
had been obtained. the absence evidence this effect upon the 
hearing the issue formed upon the administrator’s answer the 
citation, was not error find the administrator liable the heirs 
the estate for the money belonging the estate which the adminis- 
trator had invested real estate. This true notwithstanding the ad- 
ministrator, investing the money real estate, acted good faith 
and with the approval the ordinary and that the minors received the 
benefit the investment enjoying and using the real estate 
home. See, this connection, New York Life Ins. Co. Gilmore, 
Ga. App. 431, 149 


trustee, who loans money insolvent person the security 
mortgage real estate is, reality, making investment 
real estate and will held liable accordingly. See Randolph, 134 
Supp. 1117, 101, supra. 

The rule with regard the purchase real estate trustees 
more liberal Massachusetts than most jurisdictions. 

This illustrated the case Thayer Dewey, 185 Mass. 68, 
Rep. 1074. This case holds that there arbitrary rule 
Massachusetts which makes improper for trustee invest portion 
the trust fund real estate, even though located another state, 
provided the investment causes loss the estate and the trustees 
act good faith and with sound discretion. 

here appeared that trustees invested more than $200,000 Chi- 
cago real estate. The estate was large one and this investment con- 
stituted but small part. 

upholding the investment the court said: ‘‘There grave ob- 
jection the investment trust fund the purchase real estate 
foreign state, where the property beyond the jurisdiction our 
courts, and subject laws different from our own. this account 
would not within the exercise sound discretion make such 
investment without some good reason justify the choice it. 
Ordinarily very desirable that investments which have local 
character, like the ownership real estate, should within the juris- 
diction the court that controls the trust. But this commonwealth 
there arbitrary, universal rule that investment will not 
approved consists fixed property another state. the pres- 
ent case said that the trust fund very large and that this but 
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very small part the whole and expressly found that the invest- 
ment ‘will not cause any loss the estate, and that the trustees acted 
good faith and with sound discretion.’ 

only objection made the hearing was that the trustees had 
legal right make investment real estate located outside the 
This contention, sustained, would for the estab- 
lishment arbitrary rule which inconsistent with the general rule 
trustee’s investments, heretofore existing this 

The court refers decisions New York, New Jersey and Penn- 
sylvania, where investments real estate outside the state are not 
favor, and says: ‘‘But these states trustees are limited more strictly 
their power make investments than they are limited our rule 

104. Real Property Taken Under Foreclosure Proceedings. 
Where trustee has loaned money mortgage sometimes becomes 
necessary for him bid the property upon foreclosure the mort- 
gage. that event, the trustee should dispose the property and 
place the proceeds lawful securities soon can without 
injury loss the estate. 

Furniss Cruikshank, 181 Supp. 522 (decided 1920), 
was held that trustees are not authorized hold indefinitely, 
investment trust funds, real property secured mortgage fore- 
closure, being their duty move with reasonable diligence sell 
and invest the proceeds permissible securities. The trustee this 
case, however, was held not liable for loss which occurred. 

appeared that 1875, the trustees loaned $19,624.83 secured 
mortgage property, known Gowanus Canal property, Brook- 
lyn. Foreclosure proceedings were brought 1878 and the property 
was bid the trustees. They held the property until 1889 when 
was sold loss $6,937.74. 

The court held that the trustees had not been negligent and were 
not responsible for the loss, giving its reasons follows: 

not think satisfactorily appears that sale the property 
could have been made any time while the trustees held title thereto 
greater price than was eventually obtained. course the law 
well settled that the trustees were unauthorized indefinitely hold 
this real property investment trust funds, and was their 
duty move with reasonable diligence sell the property and reduce 
securities permitted law for the investment trust funds. The 
presumption that they acted with due diligence. They held the 
property during period great and continued depression real 
estate values, following the panic 1873. They placed the property 
the hands reputable real estate agents, for sale, and the meantime 
received good income therefrom way rentals. not think 
the the trustees was negligent, the absence more 
direct proof than the record affords, require that the account 
should surcharged principal the amount the loss 
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And another New York case, Atlantic Trust Company Powell, 
Supp. 866, was shown that trustee invested portion 
the trust fund mortgages secured real estate Brooklyn, New 
York. Subsequently, bought the property foreclosure pro- 
ceedings prevent any loss the estate and thereafter, the property 
depreciated value. This proceeding was brought agdinst the estate 
White, the trustee, after his death for the purpose charging 
the estate with the loss, due depreciation the property. 

holding that the trustee’s estate was not liable, the court said: 
Mr. White’s estate clearly cannot held for the effects the 
general depreciation which occurred after his death, and the time 
his death, appears have done all could do, provided the loans 
when originally made, constituted proper investments, and that 
the weight the evidence that they were. The result may, therefore, 
unfortunate one for the beneficiaries under the will Mrs. Whit- 
lock, but under the circumstances this case the estate Mr. White 
should not held liable the theory that the investments were 
originally improper. The law does not require infallibility any 
trustee. The rule that trustee will not held responsible for any 
losses the management the trust property, long acted 
good faith the exercise fair discretion and the same manner 


105. Use Trust Fund Trade Speculation. testator 
may, provision his will, authorize his trustee invest the moneys 
the trust trade business. But the authority make such use 
the fund must positive and direct. provision giving the trustee 
discretion the matter investments not sufficient. the absence 
direct and positive authority the use trust property trade, 
manufacturing speculation regarded gross breach trust. 

This rule applies where the trustee executor merely continues 
trade business which the testator was engaged his lifetime. 
The duty the trustee executor close out and liquidate the 
business without unnecessary delay, the absence specific authority 
the contrary. The decisions dealing with the continuance the de- 
business were discussed the articles this series published 
the August and September, 1931, issues the Journal. The deci- 
sions involving investments trade business under provision 
the will other trust instrument will taken subsequent 
article. 

The reason for the rule against using trust funds trade that, 
the primary object the creation trust ordinarily the preser- 
vation and perpetuity the fund until the purposes the trust have 
been accomplished, this object necessarily endangered and may 
entirely defeated exposing the estate the perils commercial 
pursuits, which are always some extent speculative and subject 
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New York decision was said: 

pretext whatever may trust funds used for engaging 
wild speculation for the trustee’s individual benefit. use 
them illegal, and constitutes devastavit, and the funds may re- 


claimed, not only from the trustee, but from any one receiving them 
without Cady’s Estate, 207 Supp. 385. 


New Jersey case, Wieters Hart, Eq. 796, Atl. Rep. 
1135, appeared that Hart, the defendant, was the physician, confi- 
dential friend and adviser the plaintiff, Miss Wieters, from whom 
received $15,000, held trust for her benefit. used some 
the money pay bills for some appropriated his own use, 
and some invested farm, and machinery, stock and imple- 
ments for operating it, taking title the farm the name Miss 
Wieters. Hart conducted the farm though were his own, operat- 
ing loss. Miss Wieters mortgaged the farm for $2,200, Hart 
receiving the Finally, Miss Wieters took possession the 
farm and sold the stock, implements and machinery, and demanded 
accounting from Hart. was held that the trustee was chargeable 
with the original $15,000 with interest, and the $2,200 raised mort- 
gage, with interest, but not with the income from the farm; and that 
was entitled credit for the cost the farm and permanent improve- 
ments the time Miss Wieters took possession, and for the moneys 
realized from the sale the stock, machinery and implements, and also 
for all moneys paid her for her use, not including any expenses 
operating the farm. 

Speaking the trustee, the court said: 

management the trust calls for the severest condemnation. 
His duty was plain and simple, and that was invest the fund 
safe, interest-bearing securities, and not put the fund the risk 
business which all the evidence shows was precarious and uncer- 
tain character 1891. did not know it, the slightest inquiry 
those engaged like enterprise that date would have put him 
possession the situation. 

clear, from the testimony, this cause that the defendant 
conducted the farming business the most careless manner, and with- 
out the slightest regard the interest the trust his charge; his 
acts, disclosed, show that treated the business practically his 
own, buying and selling chose, taking the proceeds from the farm, 
many instances, for his personal use, and, far can discover, 
never pretending account for it. From the very outset, 
was plainly manifest that the business was losing venture, and even 
though justified embarking the enterprise, was his duty, 
prudent man, soon discovered the business was being conducted 
loss, discontinue and make the loss small 


There have been cases, wherein has appeared that trustee has 
used trust funds speculate stocks margin account. Where 
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loss occurs through such transaction evident from what has al- 
ready been said concerning the obligations trustee that the trustee 
personally liable. And the stock brokers handling the account are 
also liable, where they have knowledge the trust character the 
fund. was held the case Steele Loepold, 135 App. 
Div. 237. 

The facts involved this decision are follows: Louise Gwynne 
died May 27, 1902, leaving will, naming Edward Gwynne execu- 
tor. Edward Gwynne qualified executor May 31, 1902. was 
duly adjudged bankrupt June 1902 and was insolvent the 
time his death, which occurred May 1904. 

July 21, 1902, the executor, Gwynne, had account executor 
the Fifth Avenue Trust Company, New York City. that day, 
drew check against this account favor the defendants, who were 
partners stock brokerage business under the name James 
Leopold Company. delivered the check the defendants for the 
purpose opening account speculate stocks, bonds and other 
securities margin. The amount this check not mentioned the 
opinion. Subsequently, the defendants paid the executor the sum 
$575 from the account. 

After the death the executor, the plaintiff, Franklin Steele, was 
appointed administrator with the wili annexed succeed the executor 
and complete the administration the estate. This action was brought 
Steele, recover the money paid the deceased executor the 
defendants. 

was held that the use estate funds margin 
account was unauthorized and that the defendants were liable the 
estate for the amount received them. was further held, however, 
that the defendants were entitled credit for the sum $575 repaid 
them from the account the executor. 

The same conclusion was reached the case Rice Halsey, 156 
App. Div. 802. 142 Supp. 58. this case, appeared that 
John Rice created trust fund, the income paid him during 
his life and the principal paid his wife after his death. The 
trust agreement reserved Rice the right direct the ‘‘investment’’ 
the trust fund. 

further appeared that Drohan, the trustee, deposited bonds the 
value $7,641.25 with the defendant brokers for The 
bonds were later sold and, with the knowledge and approval the 
trustee, Rice began speculate the purchase and sale bonds through 
the defendants. the time Rice’s death, the fund was nearly de- 
pleted. was held that the authority invest, reserved Rice, did 
not permit him speculate. judgment favor the trustee and 
brokers was reversed and new trial ordered. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK NOT LIABLE PERMITTING ACCESS 
SAFE DEPOSIT BOX 


Stephens Commercial National Bank, California District Court 
Appeal, Pac. Rep. (2d) 258 


power attorney executed the renter safe deposit 
box, authorizing another have access the box, not affected 
limited subsequent letter authorizing the attorney fact 
open box for the purpose taking therefrom certain specified 
securities. 

this case the plaintiff rented safe deposit box the de- 
fendant bank and later executed general power attorney one 
Peterson, authorizing him, among other things, have access 
the box. Some time later she wrote letter Peterson specifically 
authorizing him take certain stock certificates from the box. 
Peterson got the certificates and did what was instructed with 
them. About month later, without special authority, Peterson 
made second visit the box, removed other certificates therefrom 
which pledged for loan the amount $23,500, and appropri- 
ated his own use $5,500 that sum, 

The plaintiff sued for the amount her loss, She contended 
that the authority her letter was limited one particular occa- 
sion and the removal specified certificates and that did not 
Peterson’s second trip the bank. The court held that the 
authority the power attorney was still effect. The letter did 
not any way purport revoke the authority granted the power 
attorney and the bank was accordingly not liable. 


Action Catherine Bayne Stephens against the Commercial Na- 
tional Bank. From judgment against her, plaintiff appeals. Affirmed. 

Edward Sherer and Welburn Mayock, both Los Angeles, for 
appellant. 

LeRoy Edwards and Sattinger, both Los Angeles, for 
respondent. 


SPENCE, sought recover damages, basing her al- 
leged cause action upon the allegations that defendant had ‘‘negli- 
similar decisions see Banking Law Journal Digest (Third 


Edition) 1110-1114. 
117 
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gently, carelessly and wrongfully and without any authority from 
permitted certain certificates stock taken from her 
safe deposit box. The trial court directed verdict favor de- 
fendant, and, from the judgment entered upon the verdict, plaintiff 

1922, plaintiff and her son George Bayne Stephens jointly rented 
safe deposit box the defendant bank. They signed agreement 
with the bank which provided, among other things, that the bank was 
authorized grant access the box either them ‘‘or the duly 
appointed deputy further provided that plaintiff and 
her son would hold the bank harmless against any loss claim for 
damage reason the bank granting access to, and the removal of, 
the contents the box either them ‘‘or the duly appointed deputy 
The box was the ordinary type having two keys, master 
key held the bank, and another key which was given plaintiff. 
Plaintiff deposited various papers the box including unindorsed cer- 
tificates for 175,000 shares the preferred stock the Interstate Oil 
Corporation. June 27, 1924, plaintiff executed general power 
attorney one Peterson. Plaintiff then left Los Angeles and 
while Chicago, July 23, 1924, executed second general power 
attorney the said Peterson. Both instruments were entitled ‘‘Power 
Attorney, They were the form commonly used this 
state, and purported confer upon said Peterson the power and author- 
ity every act and thing which plaintiff could personally 
present. The second differed from the first only the addition 
deeds trust the instruments specifically referred therein. Both 
documents were recorded the office the county recorder Los 
Angeles County. Neither was ever revoked, and both were full force 
and effect all times mentioned herein, February 24, 1925, plain- 
tiff wrote letter Peterson from Chicago specifically authorizing and 
directing him take certain stock certificates from her safe deposit 
box. Peterson went the bank with this letter and key 
his possession. After being identified, was permitted withdraw 
the stock referred the letter, and complaint made concerning 
this withdrawal. March 16, 1925, Peterson again went the bank, 
having his possession plaintiff’s key and the second general power 
attorney above mentioned. The defendant bank granted him access 
the box. Among other things, withdrew certain certificates the 
stock the Interstate Oil Corporation representing 100,000 shares for 
which left receipt. These are the certificates involved this action. 
the same day, took these certificates the National City Bank 
Los Angeles, where indorsed the certificates behalf appel- 
lant, and pledged them security for loan the amount $23,500, 
signing the note the name plaintiff himself her attorney 
fact. The proceeds this loan were used part pay off matured 
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note George Bayne Stephens the National City Bank the sum 
$18,000, and check for the balance made out plaintiff was indorsed 
Peterson attorney fact and appropriated him his own use. 

Appellant (the plaintiff) contends that the trial court erred direct- 
ing verdict for respondent (the bank), and further erred excluding 
evidence relating general custom, but our opinion both contentions 
are without merit. Although appellant alleged that respondent per- 
mitted the certificates taken without any authority from appel- 
lant, the uncontradicted testimony shows that Peterson had such author- 
ity virtue the general powers attorney. apparently conceded 
this appeal that Peterson was authorized enter the box appel- 
lant states that ‘‘this action for the alleged negligence the 
respondent bank allowing authorized person enter the safe 
deposit box which appellant had leased from respondent.’’ However, 
appellant cites Cussen Southern California Savings Bank, 133 Cal. 
534, 1099, Am. St. Rep. 221, support her contention that 
she established prima facie case negligence, but the authority relied 
upon appellant not point. There dispute here concerning 
the facts, and question concerning the burden proof. The certifi- 
cates were admittedly taken Peterson and power attorney was 
admittedly broad enough authorize the taking. was the duty 
the bank grant access the box Peterson upon presentation 
the authority conferred upon him appellant. Actionable negligence 
involves the violation duty, and the respondent bank may not 
charged with such negligence solely reason doing act which 
was under duty perform. the reply brief, appellant atten- 
tion the fact that short time before Peterson took the certificates 
question, the respondent bank had granted access the box Peter- 
son virtue the authority contained appellant’s letter Febru- 
ary 24, 1925, which letter referred solely certain other stock certifi- 
This letter, however, did not purport revoke any authority 
previously granted, and the power and authority previously granted 
and conferred under the general power attorney remained unrevoked 
when the securities here involved were subsequently taken. 

The objections the questions relating general custom were 
properly sustained. These questions pertained custom regarding 
identification persons seeking gain access safe deposit boxes, 
and were entirely irrelevant. only necessary point out that 
was conceded the trial that Peterson and other person had entered 
the box, and question identification was involved. 

From what has been said, obvious that appellant’s loss was 
sioned the wrongful acts her trusted and duly authorized attorney 
fact, and not any negligence the part respondent. 
therefore unnecessary discuss other grounds urged respondent 
support the judgment. The judgment affirmed. 
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CHANGE LOCATION BRANCH BANK 


Lincoln Savings Bank Brooklyn Broderick, Superintendent 
Banks, New York Supreme Court, 251 Supp. 762 


Under the New York Banking Law the superintendent banks 
may authorize the change location any place where the business 
savings bank conducted, including branch office acquired 
the bank merger. 


the matter the application the Lincoln Savings Bank 
Brooklyn for peremptory order mandamus against Joseph 
Broderick, Superintendent Banks the State New York. 

Motion for mandamus order granted. 

Hutton Holahan, Brooklyn (George Holahan, Jr., Brook- 
lyn, counsel), for petitioner. 

John Bennett, Jr., Atty. Gen. (Robert Beyer, Asst. Atty. Gen., 
counsel), for respondent. 


DRUHAN, J.—The Church Lane Savings Bank was incorporated 
September 1925, and thereafter opened office for the transaction 
business No. 3022 Church avenue. continued this 
office until September 25, 1930, when was merged into the Lincoln 
Savings Bank Brooklyn. This the only office ever maintained 
the Church Lane Savings Bank. The Lincoln Savings Bank has now 
applied the superintendent banks for permission change the 
location this office point Church avenue not more than 300 
feet west its present location, alleging that the premises occupied 
the bank are entirely inadequate transact the business which comes 
this office and consequence the public thus seriously incon- 
The superintendent banks, however, has denied the ap- 
plication, stating: ‘‘The Superintendent Banks cannot authorize 
change location branch, acquired merger, the Attorney- 
General has ruled that the Banking Law does not give him that 
the opinion, however, that the Legislature has authorized the 
Superintendent Banks permit change the location any 
place where the business bank was lawfully conducted. 

subdivision section 245 the Banking Law (as amended 
business; branch savings bank prohibited from transacting 
its usual business any place other than its principal place business, 
except that may, therein provided, and maintain branch 


similar decisions see Banking Law Journal Digest (Third 
Edition) 120. 
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office the place business occupied and maintained the time the 
savings bank which became merged into pursuant article 12. The 
permission thus granted maintain branch offices necessarily includes 
the right carry on, the branch offices resulting from authorized 
mergers, the usual business the bank. The right maintain such 
branch offices created and the right therein are 
inseparable. This provision was remain the section 
subdivision authorizes savings banx open branch office therein 
provided. clear that the single office hére 
addition the branch offices referred and which are 
the result mergers. Neither this section nor any other section makes 
recognizes any distinction between branch offices resulting from 
mergers and branch office created compliance with subdivision 
The business conducted either lawful that transacted 
any other branch office. Section 259 authorizes savings bank make 
application for leave change its place business. This section and 
section 245 are part the same article the Banking Law. When 
section 259 the Banking Law was enacted, the Legislature knew that 
savings bank might lawfully acquire mergers branch offices and 
consequently several different places business. Yet section 259 uses 
the singular and not the plural the word place. does not terms 
authorize application change any its places business, But 
also true that the application authorized the section not 
terms restricted application change its principal place busi- 
ness. The word principal does not appear the section. view 
the legislative knowledge the provisions subdivision which recog- 
nizes the existence branch offices resulting from mergers, follows 
that enacting section 259 the Legislature intended confer power 
upon the superintendent banks authorize change the location 
any place where the business the bank was conducted, including 
branch offices. reaching this conclusion have not overlooked the 
latter part section 259 the effect that upon compliance with certain 
requirements ‘‘thereafter its principal place business shall the 
the result when the application change the principal place busi- 
ness, but opinion does not conclusively establish that only ap- 
plications relating the principal place business are within the pur- 
view the section. Undoubtedly the majority applications relate 
change the principal place business, since the majority 
savings banks throughout the state have only one place business. 
However that may be, the title the section, ‘‘Change 
alike pertinent applications relating places businses resulting 
from mergers and applications relating places busi- 
ness. And the language the first portion the section, ‘‘for leave 
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change its place business,’’ sufficiently broad embrace any 
place where savings bank lawfully conducts its business. Any infer- 
ence drawn from the language quoted the latter part the 
section must yield the paramount intention the Legislature 
evidenced the whole section. 

The motion mandamus order requiring the defendant receive 
and consider tke application will granted. 


—— 


ORAL AGREEMENT FOR SALE STOCK 
UNENFORCEABLE 


Rabe Danaher, United States District Court (D. Connecticut), 
Fed. Rep. (2d) 777 


check given for part the purchase price stock sold 
under oral agreement which protested for nonpayment not 
part payment within the meaning the statute frauds where 
not received such the vendor. 

Where the vendors stock, sold under oral agreement, deliver 
the stock certificates with sight drafts attached bank, the de- 
livery made the vendors’ own agent and possession does not 
pass the buyer. Such delivery, therefore, does not have the effect 
taking the transaction out the operation the statute 


Law. Frederick Rabe and another, copartners 
under the firm name Rabe Hopkins, against Cornelius Danaher. 
demurrer the complaint. Demurrer sustained. 

Allan Smith, Hartford, Conn., for plaintiffs. 
Francis Danaher, Meriden, Conn., for defendant. 


THOMAS, J.—In two counts the complaint alleges that Oc- 
tober and 24, 1929, the plaintiffs agreed sell and the defendant 
agreed buy certain shares stock the value over $100,000; 
that the plaintiffs delivered the stock bank with sight drafts at- 
tached, accordance with the terms the agreements; that although 
the defendant made repeated promises pay these drafts, has failed 
so; that the defendant gave the plaintiffs November 1929, 
check for part the purchase price, which check was later protested 
for nonpayment; that thereafter, having notified the defendant their 
intention the event nonpayment before December 1929, 
the plaintiffs sold said stock for the the defendant loss 
over $40,000. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1027. 
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Upon the defendant’s motion for more specific statement, the com- 
plaint was amplified setting forth: (1) That the defendant gave 
nothing bind the agreement part payment thereof; (2) the 
bank having notified the defendant the arrival the stock certificates 
and drafts, and the defendant having failed pay the drafts, the cer- 
and drafts, after remaining the bank for about three weeks, 
were returned the 

Thereafter, upon motion the defendant for oyer accordance 
with section 190 the rules under the Connecticut Practice Act (Prac- 
tice Book Conn. 1922, 287), this court ordered that the plaintiffs file 
copies the agreements alleged, writing. such copies were 
filed, and under the rule referred the agreements are deemed 
rest parol and evidence their having been writing may 
received. 

response further motion for oyer, the plaintiffs filed copy 
the notice the defendant their intention sell the stock for his 
account payment was not made before December 1929. This notice 
stated, part, that the plaintiffs would exercise their right lien 
the stock and resell for the defendant’s account. 

the complaint, thus amplified, the defendant has demurred 
the ground that the plaintiffs have failed show compliance with the 
Statute Frauds applicable the transactions alleged the com- 
plaint. 

Section 6131 the General Statutes Connecticut, Revision 
1918, now section 5983 the Revision 1930, provides: 


goods choses action the value one hundred dollars upwards 
shall not enforceable action unless the buyer shall accept part 
the goods choses action contracted sold sold, and actu- 
ally receive the same, give something earnest bind the contract, 
part payment, unless some note memorandum writing 
the contract sale signed the party charged his agent 
that behalf. The provisions this section apply every such contract 
sale, notwithstanding that the goods may intended delivered 
some future time, may not the time such contract sale 
actually made, procured provided, fit ready for delivery, 
some act may requisite for the making completing thereof, 
rendering the same fit for but, the goods are manufac- 
tured the seller especially for the buyer and are not suitable for sale 
others the ordinary course the seller’s ‘business, the provisions 
this section shall not apply. There acceptance goods within 
the meaning this section when the buyer, either before after de- 
livery the goods, expresses words conduct his assent becom- 
ing the owner those 


was held Goodwin Mariners’ Savings Bank, Conn. 169, 
121 172, that contract for the sale shares stock within the 
provisions this statute. 
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view the plaintiffs’ failure file any written memorandum 
either both the alleged agreements, response the motion and 
order for oyer, the agreements must deemed oral. Rules under 
the Practice Act, 190 (Practice Book Conn. 1922, 287). 

Nothing was given the defendant earnest part payment. 
This appears independently the specific allegation that effect 
the plaintiffs’ more specific statement. The protested check cannot 
considered part payment, since the plaintiffs did not receive it. 
Had the plaintiffs intended consider the check itself part payment, 
the defendant would credited with its amount; the plaintiffs retain- 
ing their remedy for enforcing its payment. This court had occasion 
consider this question Central Trust Co. Cassidy, 300 386, 
where was held that the question whether not payment has 
been made largely question the intention the parties. See, 
also, Ketchum Duncan, 659, Ed. 868. clear from 
the allegations the plaintiffs’ pleading that they did not intend the 
acceptance the check operate acceptance part payment. 

There remains considered the question whether the plain- 
tiffs’ pleadings show that the defendant accepted part the stock and 
actually received the same within the meaning the statute quoted 
supra. Devine Warner, Conn. 375, 782, Am. St. Rep. 211. 

was held that case, appears page 379 Conn., 
782, that order establish cause action under this provision 
the statute the plaintiffs would have show facts permitting affirma- 
tive answer each the three following questions, wit: 

(1) Was there agreement sale and purchase? 

(2) Did the seller, pursuant the agreement, part with and the 
buyer receive the possession and control the stock? 

(3) Did the buyer, either before after the receipt the stock, 
accept that purchased? 

The statute provides that there may acceptance either before 
after receipt goods expression the buyer his assent 
becoming the owner the specific goods. possible that the plain- 
tiffs could prove under their complaint that there was such acceptance 
this case. 

There is, however, nothing the complaint which permits 
affirmative answer the second This so, despite the prin- 
ciple that there may actual receipt goods without manual 
delivery change custody, cases where the vendee designates 
the vendor custody bailment. The delivery the stock certificates 
the bank, sight drafts attached, was delivery the plaintiffs’ own 
agent. Klein Munson, 111 Conn. 709, 151 The plaintiffs re- 
tained actual possession and control the stock certificates and lien 
for the price, and the defendant time had the right possession. 
The following quotation from Devine Warner, supra, page 380 


THE BANKING LAW JOURNAL 125 


Conn., 782, 784, conclusively demonstrates that, upon the facts 
alleged the amplified complaint, there must negative answer 
the second question: ‘‘The jury should have been told that, receipt 
implies delivery, there must have been delivery the vendor and 
receipt the vendee the tobacco, with intention the part 
the parties vest the vendee the possession and right possession, 
and discharged all lien for the price, and actual acceptance 
the vendee the tobacco, least the goods purchased, not its 
owner virtue the purchase. Morton Tibbett, 428; 
Hinchman Lincoln, 124 38, Ct. 369, Ed. 337; Safford 
McDonough, 120 Mass. 290; Marsh Rouse, 643; Bailey 
Ogden, Johns. [N. Y.] 399, Am. Dec. 509; Messer Woodman, 
172, 182, Am. Dec. 241. They should have been told that the 
statute requires something more way proof receipt and ac- 
ceptance than mere words, indicative merely the parties’ assent 
the agreement sale, and that was not even enough satisfy the 
receipt that the title the tobacco had become vested 
the purchaser. Mechem, Sales, 377, 383; Crug Gorham, Conn. 
541, 519; Meade Smith, Conn. 

Hinchman Lincoln, 124 38, Ct. 369, Ed. 337, cited 
the above quotation, fully supports the principle for which cited. 

facts could proved which would establish cause action 
under the amplified complaint, and necessarily follows that the 
demurrer must sustained. Submit order accordingly. 


TRANSFER CHECK PAYABLE PERSON 
TRADE NAME 


Cook Derewicz, Superior Court Pennsylvania, 157 Rep. 360 


The rule that one who receives from officer corporation 
check payable the order the corporation, payment the 
officer’s debt, not holder due course, being put upon notice 
the officer’s right use the check, does not apply check 
payable person trade name such the Electrical Com- 
pany. 
check involved this case was payable the order the 
Brandt Heating Engineers and Supply Company. was not 
corporation but was merely trade name used one Brandt. 
Brandt indorsed the check the plaintiff for value. was held 
that the plaintiff was entitled enforce the check. 

was also held this case that the fact that payment check 
has been stopped does not put purchaser upon notice unless ap- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 482, 484. 
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pears that the purchaser had knowledge the stopping payment 
the time taking the check. 


Action Charles Cook against Derewicz. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 
John Metz and Korpanty, both Pittsburgh, for appellant. 
and Hirschfield, both Pittsburgh, for ap- 
pellee. 


TREXLER, J.—This was action brought the county court 
Allegheny County. The suit was check for $1,000, payable 
the order the Brandt Heating Engineers Supply Company, and in- 
dorsed it, Brandt, and Charles Cook, the plaintiff. 
Brandt was trading under the fictitious name Brandt Heating 
Engineers Supply Company. The plaintiff testified that had pur- 
chased the check from Brandt, that Brandt owed him $500 which was 
liquidated the passage the check, and that gave Brandt $500 
eash, thus making the full consideration for it. stated that had 

There was nothing contradict the testimony the plaintiff that 
had taken the check good faith, except inferences that the defend- 
ant claims should have been drawn from facts. One was that 
the check being payable the Brandt Heating Engineers Supply 
Company’s order that the indorsee, the plaintiff, should have been 
with the notice that Brandt had authority transfer the 
payment his personal indebtedness, citing Fehr Campbell, 
288 Pa. 549, 113, 506. That case does not apply 
the present. it, the instrument was payable corporation and was 
passed the president for his personal debt. That, course, put the 
transferee upon notice, but this the authority Brandt in- 
dorse could not questioned, for was the Brandt Heating Engineers 
Supply Company and had absolute contro] it, and that was his 
trade-name. 

The $1,000 was paid under contract for heating system. 
there was any fraud this transaction, can only brought into 
the case proof that Cook was not holder due course. The appel- 
lant claims that payment had been stopped upon the check before Cook 
had obtained it, and that this was notice infirmity the check 
him. need not consider this argument for the reason that the ver- 
dict the jury indicates that they believed Cook when stated that 
had knowledge the stopping payment. 

The court properly refused the point that ‘‘if the jury believes that 
the plaintiff was informed that the check was stopped prior the de- 
livery the same said plaintiff Brandt the Brandt Heat- 
ing Engineers Supply Company, that the verdict the jury must 
for the The mere stopping payment the check would 
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not, matter law, conclusive the bad faith the plaintiff, 
and could not the basis for binding instructions. 

The contention that the charge the court was argumentative and 
contrary the law unfounded. review the facts the case 
the court necessarily would incline the jury find for the plaintiff, 
for the defendant had weak case. 

The appellant claims that the trial judge erroneously put the ques- 
tion the jury, ‘‘Was there any inducement for this defendant give 
this check this man, from anything that happened afterwards that 
would amount fraud misrepresentation, having obtained issued 
this paper under false pretense?’’ The court evidently referred the 
knowledge Cook fraud the issuing the paper. Later on, 
the trial judge distinctly said that the plaintiff received (the check) 
with notice infirmity, the verdict should for the defendant, and 
affirmed point submitted the defendant that the jury found that 
the entire transaction was not thoroughly honest and fair, then the jury 
should find verdict for the defendant. That was favorable the 
defendant possibly could be. 

The judge also affirmed the point that the plaintiff accepted the 
check bad faith for speculation the verdict the jury must for 
the defendant, and, further, that the plaintiff knew that the credit 
Brandt his company was bad, then the plaintiff did not act 
good faith and was not holder due course. there any criticism 
the charge, would seem that was more favorable the defendant 
than should have been. 

have already given the case more notice than deserves. The 
common pleas court was right refusing the appeal. There merit 
any the assignments. The order affirmed. 


GUARDIAN’S DEPOSIT NOT ENTITLED 
PREFERENCE FAILURE BANK 


Ottawa Banking Trust Co. Crookston State Bank, Supreme Court 
Minnesota, 239 Rep. 666 


Where guardian deposits guardianship funds bank his 
name guardian the deposit not entitled preference over 
other depositors creditors upon the failure the bank. 


Action the Ottawa Banking Trust Co. against the Crookston 
State Bank and Peyton, commissioner banks the state 


similar decisions see Banking Law Journal Digest (Third 
Edition) 134. 
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Minnesota. From order denying its motion for new trial, after 
adverse findings, plaintiff appeals. Affirmed. 

Alexander Fosmark and Grady Grady, all Crookston, for 
appellant. 

John Hougen, Crookston, for respondents. 


DIBELL, have the sum $2,500 belonging the 
plaintiff guardian its minor ward preferred claim over 
the general creditors the Crookston State Bank which liquida- 
tion. The court found that the plaintiff was not entitled preference. 
appeals from order denying its motion for new trial. 

One Northrop was appointed the probate court Polk 
County guardian Truman Thompson, minor, September 27, 
1919. received $2,500 cash from the estate his ward and de- 
posited the Crookston State Bank his name guardian 
Thompson February 

January 20, 1920, one Woods made mortgage the Crookston 
State Bank for $2,500. was recorded February 1920. Northrop 
traded his deposit guardian for the bank’s mortgage. March 
1920, the mortgage was assigned the bank Northrop, guardian. 
The assignment was recorded February 1928. July 15, 1927, 
the bank became insolvent and was taken over for liquidation the 
commissioner banks. September 30, 1927, the Ottawa Banking 
Trust Co., Ottawa, was appointed guardian Thompson 
the proper court Illinois, having become resident that state; 
and April, 1930, after the refusal the commissioner allow 
preference, the guardian brought this action have preference ad- 
judged. The court denied this relief and this appeal followed. 

Northrop was president and general manager the bank. fairly 
enough appears that was altogether control. the transaction 
acted effect both bank and guardian. officer the 
court and trustee probate estate owed legally imposed duty 
act the interest the estate his ward. officer the bank 
his personal interest was hostile his duty trustee. When trustee 
trades the trust property himself his advantage, his cestui may 
avoid affirm chooses without showing damage though 
actual fraud practiced upon him. This principle not discovery. 
long ago Baldwin Allison, Minn. (Gil. 11), when the prin- 
was first applied our state, the court said that state was 
but add one more case the line uniform authority. was then 
old English and early American law. But the lay mind has failed 
appreciate that the law will not permit the trustee debate his good 
faith permit him submit himself the temptation acting his 
own interest rather than with fidelity his trust. The law will not 
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put him the test. will not inquire. There are cited some the 
cases, following our early one, where trustee has unsuccessfully 
quarreled with the stubborn pronouncement the law. King Rem- 
ington, Minn. 15, 352; Tilleny Wolverton, Minn. 256, 
Goodhue County Bank, Minn. 483, 48; St. Paul Trust 
Co. Strong, Minn. 256. And far has the quarrel 
gone that trustees have sometimes insisted recent cases but without 
success, claiming something from statute, upon the right sell securi- 
ties owned them individual capacity themselves trustees. 
Larson Security Bank Trust Co., 178 Minn. 209, 224 235, 
226 697; Kelly First Minneapolis Trust Co., 178 Minn. 215, 226 
696. The mere statement that the law does not permit trustee 
individual deal with himself trustee should enough. 
Slight reflection ought persuade trustee that trustee can 
trade with himself individual his usefulness trustee gone; 
and with will the opportunity acting such among those who 
understand that has such power; for has such power one will 
want him long trustee. 

Northrop’s deposit $2,500 the bank was not special deposit. 
See Hjelle Veigel, 169 Minn. 173, 210 891; Standard Oil Co. 
Veigel, 174 Minn. 500, 219 863; Blythe Kujawa, 175 Minn. 
88, 220 168, 330; Winkler Veigel, 176 Minn. 384, 
223 622; Emerson Citizens’ State Bank, 176 Minn. 584, 224 
239; Campion Big Stone County Bank, 177 Minn. 51, 224 
258; Hogenson Farmers’ Citizens’ State Bank, 180 342, 230 
817. Nor was the deposit impressed with trust. 
Veigel, 169 Minn. 173, 210 891; Adams Farmers’ State Bank, 
176 Minn, 108, 222 576; Winkler Veigel, 176 384, 223 
622; Emerson Citizens’ State Bank, 176 Minn. 584, 224 
239; Dunnell, Minn. Dig. (2d Ed. Supp.) and cases 
cited. Northrop’s relation his ward was fiduciary one. His deposit 
his name guardian, though trust money, was general deposit. 
created with the bank the relation debtor and was 
not bailment. Such deposit does not give the trustee right 
preference upon the subsequent insolvency the bank. Campion 
Village Graceville, 181 446, 232 917. And deposit 
the name guardian administrator the like not special de- 
posit and does not create trust. Officer Officer, 120 Iowa 389, 
947, Am. St. Rep. 365; Fletcher Sharpe, 108 Ind. 276, 
142; Paul Draper, 158 Mo. 197, 77, Am. St. Rep. 296; 
Retan Union Trust Co., Mich. 1006; Board Edu- 
Union Trust Co., 136 Mich. 454, 373. 

The court was right denying preference, 

Order affirmed. 
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FUNDS RECEIVED FOR TRANSFER NOT 
SUBJECT GARNISHMENT 


Hepler State Bank Cox (Stark State Bank, Garnishee), Supreme 
Court Kansas, Pac. Rep. (2d) 468 


person cashed worthless check bank and then deposited 
part the proceeds another bank for the purpose having this 
bank transmit wire bank another city. After the wire 
was sent the first bank, having discovered the check worthless, 
requested the second bank countermand its directions the bank 
the other city. The directions had already been followed, how- 
ever, and credit given the depositor. was held that the first 
bank could not garnish the deposit the second bank the latter’s 
control over the fund ceased upon the sending the telegram trans- 
ferring the funds. 


Action the Hepler State Bank against Theo. Cox, and the Stark 
State Bank, garnishee, which the Peru State Bank was interpleaded. 
Judgment for plaintiff, and interpleader appeals. Reversed with direc- 
tions. 

Humphrey, Erie, and Hugo Wedell, Chanute, for 
appellee. 


SMITH, J.—This was action for the recovery money. Judg- 
ment was against defendant default. Issue was joined between 
plaintiff and interpleader, who claimed certain money which plaintiff 
had attempted reach garnishment process. Judgment was for 
plaintiff and against the interpleader. The interpleader appeals, 

The facts are follows: May 1930, defendant, Theo. Cox, 
presented check the Hepler State Bank for $850. deposited 
$350, and drew $500 cash. Within few minutes the check was dis- 
covered drawn bank which the maker had deposit. The 
president the bank learned this and immediately started pur- 
suit Cox. Cox leaving the Hepler Bank proceeded the Stark 
Bank and deposited $250. made this deposit for the purpose 
having this bank transmit wire the Peru State Bank. This was 
done once wiring the correspondent bank Kansas City that 
effect. Cox that time had overdraft the Peru State Bank. The 
$250 was intended cover that overdraft. Within few minutes after 
this was done the president the Hepler State Bank arrived Stark 
and learned what had been done. told about the transaction his 
bank. his request the president the Stark Bank wired the Peru 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition 88. 
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Bank through the correspondent bank disregard the previous wire 
the eredit given Cox. Early that afternoon the Peru Bank 
the Stark Bank and advised that had received the two mes- 
sages the same time and that did not know what about the 
matter. The books the Peru Bank showed credit Cox $250 
the next day. was explained that this was because the books the 
bank were balanced and transactions shown o’clock 
each day. The wire directing the credit was received about 11:20 m., 
May 2d. 

Appellee brought this action against Cox. The petition alleged the 
the worthless check and damages thereby the amount 
$250. Judgment was prayed for that amount. the same time 
appellee filed garnishment affidavit which charged that the Stark 
Bank had $250 under its belonging Cox. 

The Stark State Bank answered the garnishment process state- 
ment setting out the facts about they have been given here. 

The Peru State Bank then secured permission interplead for the 
purpose setting its claim the funds. set out the deposit 
the $250 the Stark State Bank Cox for the purpose transmitting 
the Peru Bank. also set out copies both telegrams heretofore 
referred this alleged that the $250 was credited the 
account Cox immediately upon receipt the first wire and before 
receipt the second one. The interplea alleged that the $250 was de- 
posited for the purpose transmitting the Peru Bank and for 
other purpose and that the attempt cancel the transfer the fund 
was wholly without effect. 

this interplea appellee filed reply alleging that the time the 
deposit was made the Stark Bank the $250 was the property Cox; 
that was not made for any particular purpose; that did ask the 
Stark Bank transmit the Peru Bank after the deposit had been 
made; that after the sending the first wire the Peru Bank, but 
before its delivery, the Hepler Bank appeared and claimed that the 
money had been obtained fraud and caused the sending the second 
wire; that the Stark Bank did not any time hold the money for any 
purpose; and that while the Stark Bank was holding this money 
the ordinary course business, garnishment process was served upon 
it. 

Before the case came trial, appellee, the Hepler Bank, filed 
further answer alleging that the $250 deposited was the identical money 
that had been obtained from fraud; that the money was not 
mingled with the other the Stark Bank; and that the title 
the $250 never passed Cox from appellee. The case came 
heard. Judgment was against Cox default. Issues were joined be- 
tween the Hepler Bank and the Peru Bank who was entitled 
the $250 alleged held the Stark Bank. 
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the end the taking evidence the Hepler Bank asked and 
secured permission withdraw its reply and file additional answer 
the interplea the Peru Bank. alleged that the $250 was obtained 
Cox from the Hepler Bank through fraud; that never had title 
it; and that hence the interpleader never had any title it. 

The court made findings fact and conclusions law follows: 


that the said Theo. Cox obtained the money representing the 
fund question from the said Hepler State Bank through false repre- 
sentations and means bogus check. That the time deposit- 
ing said check and securing the funds thereon, the said defendant, Theo. 
Cox, knew that the same was false and fraudulent instrument. 

that the plaintiff, garnishee interpleader, any 
them, had notice knowledge said fraud the time was per- 
petrated and were not parties thereto and did not contribute any way 
the perpetration thereof. 

that account the false and fraudulent representations 
the said defendant, Theo, Cox, and his acts procuring the money 
from the said Hepler State Bank, the ownership said money never 
changed from the Hepler State Bank. 

that said fund the hands the garnishee the prop- 
erty the plaintiff and the garnishee should ordered pay the 
this court the said sum $250.00 held for said plaintiff. 

the court ordered, adjudged and decreed that 
the Stark State Bank, garnishee herein, and hereby ordered and 
directed pay the clerk this court the sum $250.00 held 
garnishee the defendant, Theo. Cox.’’ 


will seen that appellant started out with the theory that the 
$250 was the property Cox and was held the Stark Bank just 
any deposit would held. 

Later the theory was adopted that since this money was obtained 
fraud never became the property Cox. This theory was followed 
the trial court rendering judgment. 

The trouble about that depends for its strength upon the 
allegation that the money deposited Cox the Stark Bank was the 
identical $250 obtained from the Hepler Bank. are unable find 
any evidence this the record. Appellee urges that the finding that 
the ownership the $250 never passed from the Hepler Bank find- 
ing upon that point which under the well-established rule this court 
will not disturbed. However, have concluded that the finding 
referred conclusion law rather than finding fact, and that 
there absence evidence the record upon which base the 
findings fact necessary sustain that conclusion. Since have 
reached the above conclusion, necessary for examine the 
effect the deposit and the wire transmittal. that point have 
reached the that the evidence undisputed that the $250 
was deposited the Stark Bank Cox for the purpose 
transmittal the Peru Bank and for other purpose, The Stark 
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Bank became the agent Cox for the purpose transferring this fund. 
Brockmeyer Bank, Kan. 376, 855; 632. All control 
the Stark Bank over that deposit ceased with the sending the first 
wire. 

The judgment the district court reversed, with directions 
order the Stark State Bank pay the $250 held garnishee 
this case the Peru State Bank. 


STATUTE PREVENTING BANK FROM DIVULG- 
ING CONFIDENTIAL INFORMATION 


State State Bank Moore, Supreme Court Montana, Pac. Rep. 
(2d) 717 


The Montana statute, chapter 89, section 108, Laws 1927, pro- 
viding that stockholder bank incorporated under the laws 
Montana shall have the right inspect the books and records 
the bank which show its transactions with its customers and limiting 
the stockholders this respect the right inspect the general 
statement book showing the general assets and liabilities the bank, 
constitutional. 


Mandamus proceeding the State Montana, the relation 

Carrie Powell, against the State Bank Moore. corporation, and 

others. From judgment dismissal, relatrix appeals. Affirmed. 
Freeman, Thelen Freeman and Ernest Abel, all Great Falls, 

for appellant. 

Belden Kalb, Lewistown, for respondents. 


MATTHEWS, J.—Carrie Powell, owner ten shares the 
stock the State Bank Moore, made written demand upon 
Strong, president, and Hunter, cashier, for permission 
inspect certain enumerated books and records the bank and, their 
refusal, filed her affidavit for writ mandate compel compliance 
with her demand. writ issued, the respondents inter- 
posed demurrer and motion quash, the ground that section 108 
chapter 89, Laws 1927, prohibited the inspection demanded. 

Chapter 89, Laws 1927, codification our banking laws; sec- 
tion 108 thereof declares: ‘‘No stockholder any bank incorporated 
under the laws this State who not director shall have the right 
inspect the books and records such bank showing its trasnactions with 
any its customers, but any such stockholder shall have the right 
inspect during business hours the general statement book showing 
general assets and liabilities such 
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The position taken behalf relatrix that section 108, above, 
invalid violative section the Fourteenth Amendment the 
Constitution the United States, and section 26, article our Con- 
law (sections 6008, 6009, above) which ‘‘can made applicable,’’ and 
constitutes arbitrary and unwarranted classification that ap- 
plies only state banks, while national banks are not differently situ- 
ated. 

‘‘special law’’ which falls within the prohibition section 26, 
article above, defined one which relates particular persons 
things class, one made for individual cases and for less than 
class, one which relates and applies particular members class, 
either particularized express terms the act separated any 
method selection from the whole class which the law might, but 
for such limitation, applicable. State rel. Redman Meyers, 
Mont. 124, 210 1064. The prohibition does not extend reasonable 
classification persons corporations for regulatory purposes. State 
rel. Bray Long, Mont. 26, 645; State Hammond Pack- 
ing Co., Mont. 343, 123 407. 

The business banking proper subject for regulation under 
the police power the state, because its nature and the relation 
which bears the fiscal affairs the people and the revenues the 
state 480), and, its business different from that other 
corporations, classification which segregates from the general law 
applicable corporations usually sustained. Fletcher Corpora- 
tions, 4406 and 4412. 

The bank are entirely different situation 
from those the ordinary business corporation; their financial stand- 
ing and affairs may the mercy malicious designing persons, 
the statutory right the stockholders corporations generally 
permitted exercised without restriction. 

Section 108 prohibits bank officials from divulging the semiconfiden- 
tial information they receive the financial standing the bank’s 
The classification reasonable and the act not pro- 
hibited ‘‘special law’’ within the meaning section 26, article the 
state Constitution. 

But, say counsel, ‘‘section 108, supra, confers privilege stock- 
holders state bank which not accorded stockholders other 
banks doing business within the state Montana,’’ which discrimina- 
tion condemned this state. Hill Rae, Mont. 378, 158 826, 
1917A, 495, Ann. Cas. 1917E, 210. 

the above charge was sustainable and was the only constitutional 
attack which could made the legislation, counsel would without 
standing this court, as, order raise the question, relatrix must 
belong the class discriminated against. Spratt Helena Power 
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Transmission Co., Mont. 60, 631. However, the challenge 
the constitutionality the act does present the question whether 
not discrimination against the stockholders ‘‘of any bank incorpo- 
rated under the laws this compels decision invalidating the act. 

said that: ‘‘Statutes applicable only certain kinds banks 
are usually upheld upon the theory that there valid basis for the 
discrimination. For instance, regulations may apply, proper 
state banks and not national Fletcher Corporations, 
4412. But there seems valid reason why act for the pro- 
tection customers state banks should not apply equally national 
banks; their position the same; and, therefore, that the act cannot 
upheld the theory ‘‘reasonable classification,’’ could have 
been made applicable national banks. 

The sole question for determination, then, the power 
state regulate the internal affairs and operation national banks. 
support this power counsel for relatrix assert that national banks 
doing business the state are, ‘‘for all practical purposes,’’ citizens 
the state, citing Guthrie Harkness, 199 148, Ct. 
Ed. Ann. Cas. 433, and that such regulation found 
sections 6008 and 6009 may enforced national banks man- 
damus, citing Thompson Corporations, 420; Harkness Guthrie, 
Utah, 248, 624, 107 Am. St. Rep. 664; Ann. Cas. 129, and 
cases therein cited; Large Consolidated National Bank (C. C.) 137 
168; Murray Walker, 156 Ky. 536, 161 512, Ann. Cas. 
1915C, 

All the authorities cited, with the possible exception Guthrie 
Harkness and Winter Baldwin, Ala. 483, So. 734, cited the 
Harkness Case, refer and apply strictly the enforcement rights 
under the common law and Federal statutes. The decision the Hark- 
ness Case grounded the common-law right, which the court declares 
applies ‘‘unless restricted statute,’’ and the finding that the statute 
Utah, similar our sections 6008 and 6009, ‘‘does not restrict the 
common-law right but harmony The decision, there- 
fore, does not justify the assertion that act such have under 
consideration, which restricts—almost the point elimination—the 
common-law right, can made apply national banks, 

That the Harkness decision but upheld the common-law right 
made clear the Federal decision, which declared that the state court 
that was the common-law right the shareholder and 
that the same had not been cut down the act Congress regulating 
the business national 

Winter Baldwin more nearly supports counsel’s position, but even 
there the court declared that the statute considered ‘‘is but slight 
modification the rule the common law,’’ and Justice Clopton dis- 
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sented the ground that the statute could not apply national banks, 
such right was not proper subject state legislation. 

the assertion that ‘‘for all practical purposes’’ national bank 
deemed citizen the state which does business, the Federal case 
cited (199 148, Ct. Ed. 130, Ann. Cas. 433) does 
not hold, but merely that ‘‘Congress has provided that, for actions 
against them law equity, they shall deemed citizens. 

Stat. 433.’’ Here the rule, ‘‘expressio unius est exclusio alterius,’’ 
applies; citizenship extends further than that expressly granted 
Congress. 

national banks owe their existence the laws the United 
States, and respect things which pertain supervision and 
trol the sovereignty which created them they are much beyond the 
jurisdiction Kansas [or Montana] though they were domiciled 
Maine California’’ (Dolley Abilene National Bank, 179 461, 
pendent state legislation state interference the army and navy, 
and the mint, and the judicial tribunals the United States’’ (Pitts- 
burg National Bank, Pa. 45). 

sovereignty state extends everything which exists 
its own authority, introduced its permission,’’ but does not 
extend those means which are employed Congress carry into 
execution powers conferred that body the whole people the 
United States. State Thomas Cruse Savings Bank, Mont. 50, 

Statutes enacted pursuant the police power, and certain other 
powers, the state, may operate incidentally upon the general business 
national bank, such those applying the construction 
tracts, the transfer property, the collection debts and liability 
suit, and the relation such banks the community which they 
business, such banks are subject state laws which not run 
the laws Congress the prohibitions the Federal Con- 
stitution. See 760; Michie Banks Banking, 1782. 

National banks, however, are not citizens the state, the sense 
that the state may regulate their internal operations control them 
their efficers the conduct their business, except permitted 
Congress. ‘‘Congress, having power create system national 
banks, the judge the extent the powers which should con- 
ferred upon such banks, and has the sole power regulate and control 
the exercise their operations; must obvious that their 
operations cannot limited controlled state Easton 
Iowa, 188 220, Ct. 288, 293, Ed. 452. 

National banks are part the general government’s financial sys- 
tem, and state statutes relating banks cannot control them (Lucas 
County Jamison [C. C.] 170 338) they are ‘‘instrumentalities 
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the Federal Government, created for public purpose, and such 
necessarily subject the paramount authority the United States. 
follows that attempt state define their duties control the 
their affairs absolutely void, wherever such attempted 
exercise authority expressly conflicts with the laws the United 
States, and either frustrates the purpose the national legislation 
impairs the efficiency these agencies the Federal Government 
discharge the duties, for the performance which they were created.’’ 
Davis Elmira Savings Bank, 161 275, Ct. 502, 503, 
Ed. 700. 

Having, therefore, included the operation the act the total 
the class which the act could apply, section 108 above not violative 
the constitutional provisions cited (see Des Moines Nat. Bank 
Fairweather, 263 103, Ct. 23, Ed. 191), and the court 
did not err holding that, thereunder, relatrix was not entitled the 
relief sought. Judgment affirmed. 


BAD CHECK LAW UNCONSTITUTIONAL 
State Nelson, Supreme Court South Dakota, 237 Rep. 766 


statute making offense issue check with knowledge 
that drawn against insufficient funds unconstitutional 
applied postdated check that involves the imposing im- 
prisonment for debt founded upon contract. 

statute making offense draw issue check with 
knowledge that drawn against insufficient funds inapplic- 
able overdrafts since ‘‘unless the check honored, there can 
overdraft, and the check honored, then offense committed 
issuing the check.’’ 


Harold Nelson was charged with violating Laws 1923, 121, known 
the Bad Check Law. demurrer the information was sustained, 
and the state appeals. Affirmed. 


Sharpe, Atty. Gen., and Schaphorst, Brookings, for 


appellant. 
Wallace Purdy, Brookings, for respondent. 


POLLEY, J.—In this information was filed against the 
defendant charging him with the violation the provisions chapter 
121, Laws 1923, known the Bad Check Law. Defendant demurred 
the information the ground that did not state facts sufficient 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 952. 
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constitute offense. 
appeals. 

The check was executed and delivered the payee the 22d day 
October, but was dated November 22d. Therefore, constituted what 
known postdated check; and the first ground urged the de- 
fendant support the demurrer that the statute under which the 
information drawn does not apply postdated check. Section 
the said statute reads follows: ‘‘It shall unlawful for any per- 
son, either for himself the agent representative another 
officer corporation, make, draw, utter, issue, deliver any 
check, draft order any bank depository for the payment 
money its equivalent, knowing the time the making, drawing, 
uttering, issuing delivering such check, draft order aforesaid 
that has not sufficient funds deposit with such bank 
depository with which pay such check, draft order upon presen- 
will seen from reading this section that mention 
postdated checks made, and may true that postdated check 
not check all the same defined our statute. Section 1887, 
Rev. Code 1919, defines check ‘‘a bill exchange drawn bank 
payable demand.’’ the word ‘‘check’’ confined within this 
definition, then violation the law issue postdated check 
because such check not payable demand, but only after the 
date named the check; but urged the Attorney General that, 
else that has the same effect, and that the distinction should disre- 
garded and the defendant prosecuted though had given check 
the strict sense the word. will not pause consider this 
prefer rest our decision upon another ground 
urged the defendant. 

the contention the defendant that the effect the law 
question ‘‘imprisonment for arising out founded upon 
Constitution. 

Section chapter 121, Laws 1923, provides the penalty for 
violation the provisions Section and reads follows: ‘‘That any 
person violating any the provisions Section this act shall 
deemed guilty misdemeanor such check, draft, order drawn 
for less than twenty doliars and upon conviction shall punished 
fine not less than twenty-five dollars and not more than one hundred 
dollars imprisonment the county jail for period not less 
than ten days and not more than six months, both such fine and 
imprisonment; such check, draft order shall drawn for 
amount twenty dollars more, such person shall deemed guilty 
felony and upon conviction shall punished fine not 
less than one hundred dollars and not more than five thousand dollars, 


The demurrer was sustained, and the state 
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imprisonment the state penitentiary for period not less 
than one year and not more than five years both such fine and 

These two sections, and standing alone, constitute complete 
law. Section describes the offense and section prescribes the penalty 
for violation the provisions section and make misdemeanor 
felony, according the amount the check, for person issue 
any check, draft, order bank knowing the time that did 
not have sufficient funds deposit in, credit with, the said bank 
with which pay such check, draft, order presentation. But 
section the law reads follows: ‘‘That any case where prose- 
begun under this act, the defendant shall have right, upon 
application made for that purpose before trial, have said action 
abated showing the court the judge that has had account 
said bank upon which said check, draft order was drawn, thirty 
days next prior the time said check, draft order was delivered, and 
that said check, draft order was drawn upon said bank depository 
without intent defraud the party receiving the same, and the court 
shall find, said action shall abated and the defendant shall dis- 
charged upon paying into the court the amount such check, draft 
order and the costs such 

This section enables the defendant, after prosecution has been initi- 
ated, pay the amount the check, order involved, show that 
had sufficient funds the said bank within thirty days next prior 
the issuance the check and did not intend defraud the party re- 
ceiving the same, and upon such showing discharged. Under the 
provisions this section the defendant has his choice. may make 
satisfaction therein provided, or, upon failure make such satisfac- 
tion, must suffer the penalty provided section The question 
then becomes, the penalty provided section inflicted for issuing 
the bad check for failure make satisfaction provided under sec- 
tion Under our view the case, the penalty inflicted for failure 
make such satisfaction, and this view strengthened the provi- 
sions section the law which reads follows: ‘‘It further pro- 
vided that nothing this act shall apply cases where checks, drafts 
orders were actually honored the bank banks depository 
depositories which they were drawn.’’ This section much 
part the law either the others and must read and considered 
construing the entire law. view this section, the execution and 
delivery the check the defendant does not constitute complete 
not until the check has been presented after maturity 
and payment refused for lack funds that the crime was complete; 
therefore the penalty fixed the law for failure pay the check 
rather than for issuing the check. can see escape from this 
conclusion. 
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Our attention called the fact that the state Kansas has Bad 
Check Law (chapter 92, Kans. Laws 1915) which was when our 
law was enacted, and that our law nearly exact copy that law 
that was necessarily copied from the Kansas and our attention 
also called the fact that, prior the adoption our law, the 
Kansas law had been construed the Supreme Court that state and 

‘held constitutional and effective every way. State Avery, 
111 Kan. 588, 207 838, 839, and the Attorney Gen- 
eral invokes the rule that, where one state adopts law from sister 
state that has already been construed the Supreme Court that 
state. not only adopt the law, but also adopt the construction that has 
been put upon the state from which was adopted. are 
familiar with this rule; but the construction put upon that law the 
Kansas court not binding upon us, unless feel that such 
tion sound and based upon reason. this not think 
the construction put upon this law the Supreme Court Kansas 
sound. the opinion the court State Avery notice taken 
the provisions section their law, except mention the exis- 
tence such section, which exactly the same section our law. 

the opinion State Avery, the Kansas court says: ‘‘The pur- 
pose the statute was discourage overdrafts and resulting bad bank- 
ing (Saylors Bank, Kan. 515, 518, 163 454) stop the practice 
‘check kiting,’ and generally avert the mischief trade, 
merce, and banking which the circulation worthless checks inflicts. 
Although the statute tends suppress frand committed the worth- 
less check method the evils referred are all quite distinct from those 
consequent fraud, and the statute regarded creating new 
and distinct offense.’’ 

are not able agree full with this part the opinion. 
the first place, this law has application overdrafts; because unless 
the check honored, there can overdraft, and, the check 
honored, then offense was committed issuing the check. 
the law was intended obviate the demoralization business caused 
the circulation worthless checks, then there would have been 
oceasion for incorporating sections and into the law. North Dakota 
has bad check law, also have many other states, but far are 
advised all such laws, except those North Dakota, South Dakota, and 
Kansas, make moral turpitude some form element the offense. 
The North Dakota law makes the issuance check against bank 
where the maker the check has not sufficient funds credit with 
such bank meet the check presentation misdemeanor, and the 
offense complete soon the check issued. not necessary 
wait until the check has been presented for payment, and dishonored, 
before the law applies, and there provision the law whereby, 
after prosecution has been instituted, the defendant may pay the 
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face the check and the costs prosecution and abate the action. 
Under this law the penalty provided for the issuance the bogus 
check, and the law reality ‘‘bad check’’ law. See State Schock, 
and Kansas laws the provisions sections and not apply until 
the check has been presented for payment and been dishonored, and 
then, after prosecution has been instituted, the defendant may pay 
the check and the costs and thereby abate the action. Under this law 
the penalty for failure pay the check when presented for payment, 
and for that reason the law debt’’ debt collecting law, and 
violates the provisions section article the Constitution, 
which prohibits imprisonment for debt founded contract. This 
especially true postdated which effect only repre- 
sentation the drawer that expects have funds the bank with 
which pay the the date named therein. this respect there 
essential difference between postdated check and promissory 
note, and there difference principle between prescribing prison 
sentence for failure pay promissory note when due and failure 
pay check when due. Burnam Commonwealth, 228 Ky. 

believe the purpose this law be, and certainly its effect is, 
use the criminal processes the court enforce the collection 
debts, and applied postdated checks unconstitutional when 
applied present dated check check given for present valuable 
consideration, express opinion this time. 

The order appealed from affirmed. 


DEPOSIT FUNDS PURCHASE BONDS 
GENERAL DEPOSIT 


North Missouri Trust Co. Mexico, Mo.; Mattes Cantley, 
Commissioner Finance, St, Louis, Missouri, Court 
Appeals, Rep. (2d) 412 


Where depositor delivers certificates deposit the cashier 
bank, directing him purchase bonds, and the amount the 
certificates placed the depositor’s general credit with his 
edge, the depositor not preferred creditor the event that the 
bank fails before the bonds are delivered. 

The plaintiff this ease delivered two certificates deposit 
aggregating $1,972 the cashier bank and directed him pur- 
chase bonds the value $1,900. The plaintiff was given de- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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posit slip for the amount and the funds were placed his general 
with his knowledge. The bank ordered bonds the total 
value $4,700 bought its own account, intending deliver 
bonds the value $1,900 the plaintiff upon their arrival. Prior 
the receipt the bonds the bank was closed and bonds were 
ever delivered the plaintiff. filed claim preferred 
tor for the amount $1,972. was held that the delivery the 
certificates deposit constituted general deposit and that the 
plaintiff was not entitled preference payment. 


the matter the liquidation the North Missouri Trust Com- 
pany Mexico, Mo., which Christ Mattes filed claim against 
Cantley, Commissioner Finance the State Missouri. Judgment 
for claimant for part relief claimed, claimant’s motion for new 
was overruled, and claimant appeals. Affirmed. 

See, also, (2d) 415. 

Rodgers Buffington, Mexico, Mo., for appellant. 

Fry Hollingsworth and Marion Francis, all Mexico, Mo., for 
respondent, 


BENNICK, C.—Conforming the provisions section 5336, Rev. 
St. 1929, this proceeding was instituted the circuit court Audrain 
County, November 1930, upon the filing Greenlee, special 
deputy commissioner charge the affairs the North Missouri 
Trust Company Mexico, Mo., his report and abstract approved 
claims creditors said institution. Among such claims was one for 
the sum $1,972, favor Christ Mattes, the appellant herein; and 
the object the proceeding was have the circuit court determine the 
priority payment. 

The facts the case are simple and undisputed. May 31, 1930, 
Mattes, who was the holder time certificate deposit theretofore 
issued him the North Missouri Trust Company the principal 
sum $1,700, which there was then due the sum $68 accumu- 
lated interest, presented said certificate, together with like certificate 
deposit issued him the Bank Rush Hill for the principal sum 
$200, with accumulated interest, Mr. Feutz, cashier the trust 
company, with instructions the latter purchase bonds for him 
the value $1,900. 

While appears that Mattes had general checking account with 
the trust company, the deposit entry $1,972 was not made his regu-. 
lar passbook (for reasons which the record does not disclose), but in- 
stead was given regular deposit slip, such used banks when 
the passbook not presented along with the deposit. 

The certificate deposit issued the Bank Rush Hill was there- 
after collected full the North Missouri Trust Company the 
regular course 
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the same day which the deposit was made, the trust company 
sent written order the Mercantile-Commerce Bank Trust Com- 
pany St. Louis, for United States Government per cent. bonds, 
the total value $4,700, the same bought its own account, and 
which, bonds the value $1,900 were sold and delivered 
Mattes upon their arrival. 

June 1930, prior the receipt the bonds from the Mercan- 
Bank Trust Company (the record seemingly indicating 
that the order was never filled), the North Missouri Trust Company 
closed its doors, with the consequence that bonds were ever delivered 
Mattes. The assets the trust company were thereupon taken over 
the commissioner finance, and due course Mattes filed his claim 
for $1,972, requesting that the same ‘‘be preferred the bank was 
authorized buy bonds for this amount, and the transaction was in- 

The cause was tried the court, resulting the entry judg- 
ment December 24, 1930, finding that Mattes was entitled pre- 
ferred claim the sum $204 only, and leaving the sum $1,768 
general claim. passing, may said that the judgment was ren- 
dered upon the theory that the assets the defunct trust company had 
been augmented the extent $204 through the collection the 
certificate deposit issued the Bank Rush Hill; that for this rea- 
son Mattes was entitled preference for that portion his claim; 
but that preference should refused the balance the claim 
all times held deposit the North Missouri Trust Company. 

Dissatisfied with such judgment, Mattes filed his motion for new 
trial, and the same being overruled, has duly perfected his appeal 
this court. 

While counsel for appellant have noted three separate assignments 
error their brief, they really urge but one point this appeal, 
which that the court should have allowed preference the whole 
the claim, and not merely the portion represented the 
proceeds the certificate deposit the Bank Rush Hill. They 
argue that the two certificates were surrendered the bank, the 
agent appellant, for the special purpose purchasing bonds; that 
the fund was therefore trust fund the hands the bank, entitling 
the claim preference; and that the court’s denial preference 
the sum $1,768 cannot reconciled with the allowance pref- 
erence the sum $204, since all the surrounding 
the deposit the two certificates were identical. 

Respondent counters with the suggestion that trust relationship 
was established, and that the deposit was general one; nor does con- 
cede the propriety the allowance preferred claim for the proceeds 
the Bank Rush Hill certificate deposit, though took appeal 
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from the judgment the court, and therefore precluded from asking 
for reversal that account. 

are inclined agree with counsel for both parties that the ques- 
tion the extent which the funds the bank were augmented the 
deposit great moment the determination appellant’s right 
preference. entirely true, appellant’s counsel suggest, that 
all the facts and circumstances attendant upon the deposit the two 
certificates were identical; and therefore, was entitled 
all it. Consequently, the decisive point the case whether the 
deposit was general special one, and when this determined, the 
judgment entered will follow matter course. 

‘‘general one where the bank given custody money, 
with the intention, expressed implied, that the bank not re- 
quired return the identical money, but only its equivalent. such 
cases the legal title the money once passes the bank, and the de- 
positor, thus divested his title, must rely merely upon the obligation 
the bank repay him, the relationship which thereby created being 
one debtor and creditor. the other hand, ‘‘special deposit,’’ 
its truest sense, one where the bank merely assumes charge and custody 
property without authority use it, and the depositor entitled 
receive back the identical thing deposited. The title the thing de- 
posited remains with the depositor, and, general rule, the subject 
the deposit money, the bank has right mingle with its other 
funds. However, the latter provision the rule has late been greatly 
relaxed, that now deposit money may still regarded 
special one, even though the funds may have been mingled with the 
other funds the bank that the identical money deposited can 
longer identified. Ellington Cantley (Mo. App.) 300 529; 
Buteher Butler, App. 61, 114 564; Evans French, 
222 Mo. App. 990, (2d) 655; Missouri Mutual Association 
Holland Banking Co., 220 Mo. App. 1256, 290 100; May Bank 
Hughesville (Mo. App.) 291 170; Schulz Bank Harrison- 
145-150. 

Under the rule these authorities, the presumption that deposit 
general, and the burden proving otherwise the person claim- 
ing priority special depositor. Beyond this, they hold that de- 
termining whether deposit general special, not only the purpose 
for which the deposit made and received considered, but also 
the mutual intention the parties when the deposit made; that, 
other words, whether deposit general special determined 
from the bona fide contract the parties; that order constitute 
special deposit, the facts and circumstances must show that the bank 
and the depositor both understood that the fund was held for 
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special purpose, and that the bank should not pay checks drawn against 
for any other purpose; that the facts and circumstances surround- 
ing the making the deposit show the same special, the bank re- 
ceiving the deposit cannot change its character wrongfully placing 
the the depositor his general checking account; but 
that where the deposit placed the general checking account the 
depositor, with his knowledge, and with the right him draw against 
for all purposes, general deposit, and the title thereto passes 
the bank. 

our minds the facts and the present case negative 
the idea that the deposit was other than general character. the 
first place, look the form the transaction, was general 
deposit which was entered, for nothing but the regular deposit slip, 
indicative deposit for general purposes, was given appellant 
way receipt, and the funds were placed his general credit. More- 
over, all this was done with his knowledge and tacit acquiescence, and 
consequently the case not one where the bank wrongfully attempted 
change the nature the deposit placing the depositor’s gen- 
eral checking account without his approval consent. 

Concededly, appellant signified his intention buying bonds the 
approximate value $1,900 the time made the deposit, but the 
bonds were ordered from the St. Louis correspondent the credit 
the bank itself, and not appellant’s agent. other words, 
was order for bonds the total value $4,700 which the bank gave 
its own account, and out the whole number bonds received, the 
particular bonds which appellant desired were turn sold the 
bank him. Then, too, must borne mind that appellant de- 
posited the sum $1,972, rather than the round sum $1,900, that 
the whole his deposit would not have been taken up, even bonds 
the value designated had been received. But matter common 
knowledge that the price bonds varies the open market from day 
day, and the time appellant’s order was given, neither nor the 
bank could have foretold what the exact price would be. All these 
facts would indicate, therefore, that simply left the money general 
deposit until the bonds should received, which time his account 
would sufficiently large enable him meet his obligation, and 
could then draw check against for the amount due the bank, pro- 
vided was still his wish that payment should made that manner. 

The burden was appellant establish his right preference 
against the presumption that the deposit was general, and cannot 
believe that successfully bore it. The ultimate purpose the trans- 
action clear enough, but the facts failed disclose that the parties 
had the mutual intention making the deposit special one. ap- 
pellant had been making initial deposit, our conclusion might dif- 
ferent, but there not word indicate that desired the money 
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placed separate deposit trust fund; and repeat that the 
general deposit was made with his full knowledge. Nor, appellant 
intended the precise funds deposited him used solely pay- 
ment for the bonds, there anything indicate that the bank was made 
understand that appellant should not draw, the bank pay, checks 
drawn against the fund for any other purpose. The fact that such 
checks were drawn not important the fact that appellant had the 
right draw them, and look the bank for their payment. 
cannot escape the view, therefore, that the deposit was general, not 
have entitled appellant preferred claim, and that the judgment 
tained. Ellington Cantley, supra; Craig Bank Granby, 210 Mo. 
App. 334, 238 507. 

follows that the judgment the circuit court should affirmed, 
and the commissioner recommends. 


PER foregoing opinion Bennick, C., adopted 
the opinion the court. 
The judgment the court is, accordingly, affirmed. 


DIRECTORS NOT LIABLE GUARANTY 


Tatum Caldwell, Court Civil Appeals Texas, Rep. (2d) 
894 


Directors bank who sign guaranty payment certifi- 
eate deposit without knowledge secret agreement between the 
depositor and the cashier that interest shall paid excess the 
rate specified the certificate will not held liable the guaranty. 

appeared that the plaintiff deposited $75,000 bank and 
received certificate deposit for that amount, bearing interest 
the rate per cent. guaranty payment the certificate 
appeared the back the certificate and this was signed the 
directors the bank. was secretly agreed between the plaintiff 
and the that interest would paid the rate per cent. 
When the certificate matured new one was issued bearing interest 
the rate per cent., and guaranty payment was signed 
some the directors who signed the guaranty the first certificate. 
The cashier again agreed that interest would paid the rate 
per cent. The agreement between the plaintiff and the cashier was 
not known the directors and they would not have signed the guar- 
anty had they known it. they had known the agreement 
any time before maturity the first certificate they would have re- 
quired the bank pay the plaintiff his money. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 473. 
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Action Tatum against Caldwell, receiver the Com- 
mercial National Bank Greenville, and others. From the judgment, 
plaintiff appeals. 

Abernathy and Wallace Hughston, both McKinney, for 
appellant. 

Clark, Harrell Clark, Neyland Neyland, Carpenter Harris, 
and Starnes, all Greenville, for appellees. 


LEVY, J.—The suit was brought the appellant against the re- 
ceiver the Commercial National Bank Greenville and the nine 
directors the bank, seeking recover the balance unpaid the re- 
ceiver certain interest-bearing certificate deposit issued the 
bank for $75,000, and the payment thereof guaranteed writing 
the directors, together with interest certain collateral agreement 
pay additional interest. 

The defendants Weathers, Bickley, Beasley, and 
White, each denying having signed the certificate renewal 
date December 1924, pleaded, rescission the guaranty, facts con- 
cerning the alleged transactions both March and December, 1924, 
constituting fraud and fraudulent conduct, and pleaded estoppel 
maintain the suit upon the alleged acts fraud and fraudulent conduct. 


White also pleaded adjudication and discharge bankruptcy. 
The defendants Thomas Herndon, Starnes, and Wilkins 
pleaded, the same did their codefendants, except not denying their 
signatures upon the certificate. Wilkins further pleaded his re- 
lease upon valuable consideration paid the plaintiff. 

The trial court made findings fact, which have evidence support 
them, viz.: 


the 17th day March, 1924, Camp, Cashier the Com- 
mercial National Bank Greenville, Texas, issued the plaintiff the 
following: 

Deposit 
National Bank 
‘No. 
Texas, March 17, 1924. $75,000 

Tatum has deposited with this Bank $75,000 payable the 
order himself current funds return this certificate properly 
endorsed with interest the rate per annum left until Decem- 
ber 31, 1924. 

interest after maturity. 

Camp, Cashier.’ 

the back said certificate appears the following language: 

hereby guarantee the payment the within certificate 
deposit maturity thereof, and also waive notice ‘‘Demand and pro- 
thereof any dishonor thereof, making ourselves hereby original 
parties thereto the same the said certificate deposit had been 
originally issued our individual capacity capacities.’ 
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guaranty endorsed the back the certificate was signed 
Weathers. Each said persons was stockholder and director 
the Commercial National Bank and they constituted all the 
tors said Bank. 

the 31st day December, 1924, the said Camp cashier 
said bank issued the following 


Deposit 
Subject Check 
National Bank 
699 
Texas. December 31, 1924. 
Tatum has deposited with this Bank $75,000 payable the 
order himself current funds return this certificate properly 
endorsed with interest the rate per annum left months 
from per cent. per annum left months. 
interest after maturity. 


identical words constituting the guaranty endorsed the 
tificate March 17, 1924, appear the back the certificate last 
named, and the same persons who constituted the Board Directors 
the Commercial National Bank when the first certificate was issued also 
its Board Directors the time the second certificate was 
issued and the name each said directors appears the guaranty 
endorsed the back the second certificate; but find fact that 
neither Beasley, Bickley nor Weathers signed his name 
thereon, and further find that neither said persons ever authorized 
ratified the signing his name said guaranty. 

find that Camp was the Cashier the Commercial Na- 
tional Bank for many years prior the time said first certificate was 
issued and the time that the bank failed the month April 
following the time the second certificate was issued; but further find 
that said Camp’s authority Cashier said Bank was limited, 
that was not authorized make loans excess $500.00 without 
the approval the Board Directors and that was not authorized 
receive interest-bearing deposits and issue certificates therefor with- 
out first procuring the consent the Board Directors said Bank, 
and that event had authority pay eight per cent. interest 
upon deposit. 

find that when the first certifieate was issued the plaintiff, 
Tatum, and the said Camp entered into secret agreement under 
which said would show its face bear only six per cent. 
interest and interest unless the deposit remained the Bank until 
the maturity the certificate, but that plaintiff would receive eight 
per cent. interest from said bank and that two per cent., being the 
difference between the interest appearing the face the certificate 
and the eight per cent. interest agreed upon, was placed from the funds 
said bank the credit the plaintiff the time said first certificate 
was issued, and that the same was subject the plaintiff’s check and 
thereafter checked out and withdrawn from said bank. 

find that on, just prior to, the day December, 1924, 
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plaintiff and said Camp entered into new agreement under 
which the second certificate above mentioned was issued the plaintiff, 
appearing its face bear but four per cent. interest and not any 
unless left said bank until one year from its date, but that the plain- 
tiff should paid eight per cent. interest said bank account 
said deposit, and that pursuance said agreement said Camp took 
from the funds said bank $3,000.00, constituting the difference be- 
tween four per cent. and eight per cent. interest said certificate, and 
placed the same the credit plaintiff, and that the same was subject 
his check any time. 

find that the time each said certificates were issued plaintiff 
knew that the payment bank eight per cent. interest deposits 
was extraordinary transaction, and that although had made many 
large interest-bearing deposits different banks before either the 
transactions question, had never received near much eight 
per cent. said deposits. 

find that the time each said certificates were issued 
Camp told the plaintiff not inform any director said bank the 
actual contract made between them, and was not express agree- 
ment between them that the actual facts should kept secret and with- 
held from the knowledge the directors and other officials the bank, 
was least tacit understanding between them that this would 
done, and that said Tatum faithfully obeyed the instructions Camp 
and kept the agreement secret; and further find that not single 
director the bank, except Camp, ever had any notice either 
the secret agreements between plaintiff and Camp until long after the 
bank failed April, 1925. 

find that the plaintiff had actual knowledge the limitation 
Camp’s authority, that did not, had actual notice the facts 
which would put ordinarily prudent person inquiry, and which 
made, would have disclosed the limitation Camp’s authority make 
the contracts question and pay him the excess amount the bank’s 
money under the guise interest. 

find that not single director, Camp, would have 
signed his name the guaranty endorsed the back either the 
certificates had known the secret agreement between Camp and 
Tatum; and further find that had the directors known the said 
agreement any time before the maturity the first certificate they 
would have required the bank pay Tatum his money and would have 
thereby been relieved from any responsibility. 

further find that when the first certificate matured the 
day December, 1924, said bank had ample funds with which pay 
off and discharge the plaintiff’s deposit $75,000.00, and that had the 
directors known the fact that Camp was making the second secret 
agreement with plaintiff they would have required the bank pay 
plaintiff his money; and further find that said directors would have 
required said bank give Tatum his money any time while had 
funds hand prior its failure, had they known the secret 
agreement between Camp and Tatum. 

find that immediately after the failure said bank, Bickley, 
Beasley and Weathers each notified the plaintiff that 
did not sign nor authorize his signature the second instrument, and 
that with knowledge these facts, the plaintiff presented his claim 
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against the Commercial National Bank the Receiver said bank, 
based upon the second certificate, and demanded eight per cent. interest 
thereon, and that received dividends from the assets said bank, 
based upon said certificate and eight per cent. interest thereon 
the time the bank failed. 

open court plaintiff dismissed the case against Camp, 
who died since this suit was entered, and against Caldwell, Re- 
ceiver the Commercial National Bank Greenville, and the evidence 
shows that White, one the defendants and one the directors, 
has been discharged bankruptcy and for that reason, for 
other, not liable this case. 


Law. 


the facts this case, the opinion that the plaintiff 
not entitled recover anything against either the defendants 
except Camp, and therefore, enter judgment 


presented the simple question, matter pure law, 
whether not the appellant the circumstances was precluded, 
determined the trial court, from recovery the directors upon their 
undertaking guaranty. The outstanding factual elements appear 
that: ‘‘I find that not single director, except Camp, would have 
signed his name the guaranty endorsed the back either the 


certificates had known the secret agreement between Camp and 
Tatum; and further find that had the directors known the said 
agreement any time before the maturity the first certificate, they 
would have required the bank pay Tatum his money and would have 
thereby been relieved from any responsibility.’’ view the facts, 
the appellees would seemingly entitled repudiate the contract 
guaranty because the acts fraud and the loss relief from their 
liability, and invoke the doctrine estoppel. The directors had the 
right under the guaranty any time have the bank return the 
appellant the money deposited, and they could have complained the 
conduct and acts concerning the transaction justly entitling them 
exercise the right returning the consideration. They were actually 
defeated their right relief through the concealment and acts and 
conduct. And, viewed the majority the court, the trial court 
has correctly rested the decision the case upon the ground that the 
fraudulent conduct and concealment and damage, coupled together, 
operated way estoppel preclude the appellant from now seeking 
1168; Story, Eq. Jur. (14th Ed.) 440; Pomeroy, Eq. Jur. (4th 
Ed.) 808; Brandt Suretyship (3d Ed.) 106; Elliott Con., Vol. 
127, and Vol. 3938; Nat. Bank Donnellan, 170 Cal. 148 
188, Ann. Cas. 1917C, 744; Damon Surety Co., 161 App. Div. 875, 

Chief Willson differs with the above conclusion. 
the opinion that the directors who signed the certificate guarantors 
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did not that act become parties the fraudulent collateral agree- 
ment (as the bank) between Camp and appellant, and that not only 
were they not bound that agreement, but the bank itself was not 
bound it. But, thinks, the fact that the guarantors and the bank 
were not liable the collateral agreement was not reason why either 
they should relieved from liability the contract evidenced 
the certificate question. 

the view the majority the court, the judgment should 
affirmed, and accordingly ordered. 


SUPERINTENDENT BANKS NOT LIABLE 
STOCKHOLDER 


Walker Broderick, Superintendent Banks, Supreme Court New 
York County, 252 Supp. 559 


state superintendent banks owes particular duty stock- 
holders failed bank, for the violation which they can seek 
redress suit brought them individuals. 


Action Max Walker and Charles Florio, copartners trading 
Walker Florio, against Joseph Broderick, Superintendent 
Banks, motion dismiss the complaint. 

Motion granted. 

William Jacobs, New York City, for plaintiff. 

Carl Austrian, New York City (Arthur Ofner and Harold 
Cohen, both New York City, counsel), for defendant. 


VALENTE, J.—Plaintiffs individual suitors bring action against 
defendant individual. Plaintiffs allege the amended complaint 
that plaintiffs were stockholders the Bank the United States 
time when was solvent; that while the bank was solvent defendant 
took office superintendent banks and thereafter was negligent 
two respects: (1) wholly failed perform certain acts with the 
performance which was charged statute. This negligence 
omission alleged paragraphs 10, and 14. (2) performed 
duties imposed statute negligent way. This affirmative 
negligence charged paragraphs 11, 12, 13, and 15. Paragraph 
seems charge both species negligence. These are the only allega- 
tions defendant’s negligence, Plaintiff then alleges that the defend- 
ant’s negligence caused loss the plaintiffs the sum $50,000 and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 107. 
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demands judgment that sum. Defendant urges three points sup- 
port his motion: 

First, that his duties superintendent banks vest him with 
discretion sued for acts involving the exercise it. This 
objection perhaps might good the acts affirmative negligence. 
think untenable the failure act. rule that practical 
duty act imposed upon the superintendent banks. There 
discretion whether shall act. When performs official act 
does within the limits his discretion. this point, therefore, 
will not dispose the motion defendant’s favor, pass without 
further examination. 

That the complaint shows its face that plaintiffs were 
themselves partly responsible for their loss. This point not urged 
the ground that the plaintiffs neglect allege freedom from contribu- 
tory negligence. cannot say that there inescapable inference 
that plaintiffs were negligent. overrule this point also. 

Third. That the defendant owed duty the plaintiffs for the 
violation which they can seek redress suit them individuals, 
think this point tenable. involves both classes negligence 
charged. Defendant statute charged with duty all the people 
the state. makes difference whether the duty perform 
quasi-judicial ministerial act. the officer owes duty the 
plaintiff individual distinguished from other members 
class, plaintiff individual cannot sue. This principle runs through 
all the cases. Smith Lockwood, Barb. 209; Butler Kent, 
Johns. 223, Am. 219; Strong Campbell, Barb. 135; East 
River Gaslight Co. Donnelly, 557; Molloy City New 
Fobes, 151 App. Div. 245, 135 747; Springfield Fire Marine 
660, Am. St. Rep. 667; Hughes City Auburn, 161 96, 
389, 636; Nichitta City New York, 223 App. Div. 
428, 228 528. analogous rule prevents individual from 
recovering even against private defendant when the duty owed 
only Moch Co. Rensselaer Water Co., 247 160, 159 
174 441, and less extent the same thought permeates Palsgraf 
Robinson Chamberlain, 389, Am. 713, and Hover 
Barkhoff, 113, are easily distinguished. Those actions were 
for failure repair public highways. The purpose the duty was 
protect the individual using the highway. therefore could recover. 
Litchfield Bond, 186 66, 719, was action trespass 


THE BANKING LAW JOURNAL 153 
604, the defendant, surrogate, allowed plaintiff’s funds misused. 
There was duty owed person (plaintiff). 

agree with the contention plaintiff that the fundamental dis- 
tinction not between judicial acts and ministerial acts. But 
further and rule that the basis the decisions the between 
duty the defendant individual and the general duty 
all the people class which plaintiff one. sometimes 
happens that because general duty, defendant also certain acts 
owes special duty plaintiff. that case plaintiff may sue. The 
reason why person the performance judicial duties absolved 
from liability that very rarely that such duty involves special 
duty plaintiff. When that occurs, the court quite readily holds the 
judicial officer. Disbrow Mills, supra, where the court held surro- 
gate liable for failing perform special duty owing the plaintiff 
there. The question therefore resolves itself into this: Does superin- 
tendent banks owe individual duty every stockholder, depositor 
and bank? think not. 

The motion dismiss granted, with $10 costs. Order signed. 


JOINT SAVINGS DEPOSIT 


Porianda’s Estate, New York Court Appeals, 176 Rep. 826 


The presumption created section 249 the New York Bank- 
ing Law the effect that deposit two names, form payable 
either the survivor, will belong the survivor upon the death 
one, may overcome proof the effect that there was inten- 
tion the part the person owning and depositing the money 
joint tenancy entitling the survivor the funds. 


Proceeding Charles Miller, administrator, for the discovery 
property alleged belong the estate Mary Porianda, deceased, 
opposed Annie Wrona. From order the Appellate Division 
the Supreme Court the Second Judicial Department (230 App. Div. 
788, 244 915) which affirmed decree (135 Rep. 389, 
237 715) dismissing the petition, the administrator appeals. 
Reversed, and new hearing ordered. 

Abraham Benedict, New York City, and David Gorfinkel, 
Yonkers, for appellant. 

William Hogan, Charles Wallace, and John Wallace, all 
Yonkers, for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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KELLOGG, Porianda was the owner deposit 
$5,113.35, credited her individual account the Yonkers Savings 
Bank. the 24th day October, 1928, she sent letter the bank, 
requesting add the name her sister, Annie Wrona, the account, 
‘‘making joint during life; either one have full power 
deposit therein draw therefrom, and the balance payable the sur- 
vivor, case death.’’ accordance with her request, the account 
was credited Mary Porianda Annie Wrona, ‘‘Joint account, either 
survivor take January 1929, during the lifetime Mary 
Porianda, Annie Wrona withdrew $3,000 from the joint account and 
deposited the same the Yonkers National Bank the credit five 
accounts, one her own name, two the name her son John, and 
two the name her son Mike. Mary Porianda afterwards died, and 
the administrator her estate, discovery proceedings, now seeks 
recover possession the sums withdrawn. The surrogate has held that 
the form the deposit conclusively determined that there was joint 
tenancy created that, after the death Mary Porianda, the withdrawn 
moneys became the absolute property Annie Wrona, the survivor; 
that the proceedings should dismissed. was the opinion that 
the evidence given, support the contention that joint tenancy 
was intended the depositor was wholly immaterial, citing Moskowitz 

stated the case cited that section 249 the Banking Law 
(Consol. Laws sets two presumptions. The first, reversing the 
common-law rule, requires holding, the absence other proof, that 
deposit made the names the depositor and another person ‘‘in 
form paid either the survivor becomes ‘‘the prop- 
erty such persons joint This presumption not con- 
clusive, and may overcome proof that the depositor, when making 
the deposit, had intention create joint tenancy. The second pre- 
sumption, that title passes the survivor, where applicable, irrefut- 
able proof, and therefore rule substantive law. The form 
the deposit evidence,’’ any action proceeding 
which the ‘‘savings bank the surviving depositor party,’’ the 
both depositors vest title such deposit and the addi- 
tions thereto such applicable, however, there must 
have been survivorship and, even then, its application limited the 
moneys still deposit the savings bank, credited the depositors 
under the original formula ‘‘payable either the survivor.’’ This 
presumption does not apply ‘‘in respect any moneys withdrawn 
either during life’’ (Moskowitz Marrow, supra, 251 page 397, 
167 506, 512, 870) applies only ‘‘in favor the 
survivor respect any moneys then left the account’’ (Morrow 
Moskowitz, 255 219, 221, 174 460). The withdrawal 
moneys from the joint account does not destroy the joint tenancy, one 
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was created; merely opens the door competent evidence, 
able, that joint tenancy was originally intended created. 

Annie Wrona herself testified that her sister, the original depositor, 
Mary Porianda, became ill June, 1928; that she told official the 
savings bank that she wanted the change the deposit made; that she 
said, ‘‘I can’t the bank and take money and sister she same 
like me, that right’’; that her sister requested her withdraw the 
$3,000 and deposit the Yonkers National Bank the manner em- 
ployed. The record discloses the following answers made Annie 
Wrona the following questions: 


Whose money was you put Yonkers National Bank, $3,000, 
whose money was it? sister before. 

Your sister’s money? Yes, before. 

When your sister told you put the $3,000 bank? Yes, 

Did you understand that was her money? Yes. She 
understood her money. You understood was her money? 
Sure. She trust everything like 


This proof, unlike that offered from the witness Kushwaia, concern- 
ing self-serving declarations Mary Porianda the establish- 
ment the deposit, which the surrogate correctly declined receive 
(Marrow Moskowitz, supra), directly bore upon the original intention 
Mary Porianda making the deposit, and tended prove that 
joint tenancy was not created, intended be. This proof should 
have been considered the surrogate and decision made upon the 
issue fact which gave rise. 

The order should reversed, and new hearing ordered, with costs 
abide the event. 


RENEWAL CERTIFICATE DEPOSIT 
WHILE BANK INSOLVENT 


John Bolstad, Supreme Court Minnesota, 237 Rep. 


depositor who surrenders certificate deposit and accepts 
new certificate hour before the bank closed and time when 
the cash hand less than the face the certificate, has cause 
action against the officers and directors the bank under the 
Minnesota statute providing that the officers and directors bank- 
ing corporation who accept deposits when they know have good 
reason know that the bank unsafe ‘and insolvent shall guilty 
felony. 

NOTE—For similar decisions see Banking Law Journal Digest (Third 

Edition) 912. 
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Action Oliver Johnson, administrator the estate Oscar 
Johnson, deceased, against Eddie Bolstad and others. From order 
overruling demurrer the complaint, the order certifying the ques- 
tions presented important and doubtful, the defendants, except 
two, appeal. Order reversed. 

Rowe and O’Brien Sylvestre, all Crookston, for ap- 
pellants. 


Alexander Fosmark, Crookston, for respondent. 


HOLT, J.—A demurrer the complaint was overruled; the order 
certifying the questions presented important and doubtful, the 
defendants, except two not served with summons, appeal. 

The complaint contains three causes action. far material 
decision they are alike except the amounts involved, and 
need only state the substance the first cause action. alleged 
that for five years prior March 28, 1927, two state banks existed 
Fertile, Minn., which that date merged under the provisions 
chapter 156, Laws 1925, and the bank thus formed thereafter transacted 
banking business under the name the Farmers’ Citizens’ State 
Bank Fertile, until its closing for liquidation the adoption 
resolution its board directors October 29, 1928; that August: 
16, 1927, plaintiff’s decedent deposited $5,451 for which 
the bank issued its certificate deposit, due one year after said date 
per cent.; that October 29, 1928, and within one hour before the 
closing the bank, plaintiff’s decedent presented said certificate de- 
posit for and renewal the cashier the bank, who there- 
upon accepted the same and issued and delivered said decedent new 
deposit for $5,669.04, which represented the original cer- 
tificate with interest; that defendants then and there had good 
reason know that said bank was unsafe and insolvent; and that when 
said decedent made such renewal had knowledge the insolvency 
the bank. There allegation that the bank was unsafe in- 
solvent when the was deposited August 16, 1927, when the 
bank issued therefor the first certificate deposit. the decision de- 
pends whether not the transaction regard the certificate was 
crime, under section 10407, Mason’s Minn. St. 1927, which proximately 
loss damage plaintiff’s decedent, Johnson. 

The right recovery predicated upon defendants’ violation 
the duties imposed the statute cited, the here pertinent provisions 


reading: ‘‘Every officer, director any banking 
bank from any person, any money, bank bills, notes, 


currency, other notes, checks, bills, drafts, paper 
money, when knows, has good reason know, that 
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gives cause action favor one for whose benefit was enacted 
for the loss damage proximately resulting from such violation. 
held with reference this statute. Baxter Minn. 
797; Johnson Larson, 177 Minn. 60, 224 466. For the 
purposes this decision assumed that time certificate deposit 
issued bank may become deposit the issuing bank within the 
definition deposits the quoted statute. But seems that the 
facts alleged this complaint negative that loss damage resulted 
from the surrender the old certificate and issuing the renewal thereof 
whatever way the transaction viewed. The old certificate was re- 
placed the new for exactly the same amount. The only difference 
was that the old was past due and the new was due the future, but 
within the hour the latter was matured the insolvency the bank. 
And must obvious that during that hour appreciable loss 
change the assets the bank which diminished the amount 
recoverable the liquidation the bank. The complaint shows that 
there was less cash hand the day the certificate was renewed than 
the face the certificate involved the first cause action, and even 
payment had been requested could then lawfully not have been 
made. Even though the surrender the old certificate regarded 
deposit evidenced the issuance the new, impossible see 
resulting loss; for the value the old was precisely that the new— 
each represented the promise the bank pay the same amount and 
that promise was the only value either certificate. Defendants are 
not made guarantors the payment deposits the statute referred 
to. They are civilly liable for its violation the extent that the accept- 
ance deposit has caused loss damage the depositor. 
Defendants rely Hunt Roosen, Minn, 68, 259; 
Village Farmington Reisinger, 174 Minn. 56, 218 444, hold- 
ing that renewal certificate deposit not payment the debt, 
hence the surrender the certificate and the acceptance another for 
the amount due involves transaction payment the original 
loan. Plaintiff, the other hand, contends that the transaction should 
viewed the same when the old certificate was presented the cash 
had been handed over the counter and thereupon plaintiff’s decedent 
had handed back the and received the new certificate, and cites, 
among other decisions, Board County Com’rs St. Louis County 
Security Bank, Minn, 174, 815 (suit depository bond) 
Skarda State, 118 176, 175 1190, Ann. Cas. 1916E, 586; 
Hopkins, 287 Ill. 66, 122 151 (suit depository 
bond) State Caldwell, Iowa 432, 700; State Sattley, 
131 Mo. 464, 41; Southern Surety Co. Ruark, Okl. 268, 
312, 142, Am. St. Rep. 17; Ellis State, 138 Wis. 
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far relates actions upon depository bonds readily seen that 
sureties are guarantors that funds deposited the bank shall re- 
turned the party depositing them, the cases cited the 
decisions turned, course, upon the language the statute. The Mis- 
souri statute specifically covered the creation any debt which applies 
renewals certificates deposit. the other criminal cases 
rency was partly involved the renewal transaction, and the bank 
the deposit obtained something added value beyond the cancella- 
tion the old certificate which figured the renewal. But aside from 
that, violation statute may crime, even though cause 
action for loss damage results another from the violation. For 
example, every depositor this bank should paid full that 
there could cause civil suit against any director officer, 
still the bank might have been unsafe and insolvent before closed 
that the directors and officers would have been criminally liable for re- 
ceiving deposits while that condition. That loss de- 
positors might result from collections stockholders double liability 
from unexpected fortunate realizations out its assets. our opinion 
the complaint shows its face that damage loss proximately re- 
sulted plaintiff’s decedent from the renewal the certificate de- 


posit within the hour before the bank closed. order reversed. 


BENEFICIARY ENTITLED TRUST DEPOSIT 


Hanigan Wright, New York Supreme Court, Appellate Division, 
251 Supp. 651 


Where deposit was made the depositor’s name trust for 
her granddaughter and the passbook was delivered the grand- 
daughter, was held, upon the depositor’s death, that irrevocable 
trust had been created. This was true although appeared that the 
trust was subject the limitation that the depositor was use 
much the deposit she desired and that the granddaughter later 
returned the passbook the depositor that she might withdraw 
funds for her support during her illness. 


Action Lena Hanigan against Abram Wright, executor 
the last will and testament Alma deceased, substituted 
place Albany Savings Bank. From adverse judgment and order 
defendant appeals. Affirmed. 

Alberti Baker, Schoharie, for appellant. 

Schaffer Sevits, Schenectady (Harry Schaffer, Schenec- 
tady, counsel), for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 357. 
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HILL, J.—The plaintiff has judgment determining that she en- 
titled $2,833.80 now deposit Albany bank. This the bal- 
ance deposit made defendant’s testatrix the name ‘‘Alma 
trust for Lena The court determined that de- 
fendant’s testatrix, the deposit, created irrevocable trust favor 
the plaintiff. Testatrix received the money deposited this trust 
fund survivor her husband, having been, the time his death, 
the same bank their joint names, with the right survivorship. 
Apparently the plaintiff was the granddaughter the deceased hus- 
band. Plaintiff and the testatrix consulted employee the bank 
the form deposit necessary accomplish the desires testatrix. 
gives the following account the talk: ‘‘Why, two women appeared 
before window March 26, 1930. One said that she was Alma 
and the other Lena Hanigan. Alma Babcock told that she 
desired open account with Lena Hanigan, wanting the money 
Lena Hanigan. explained the various forms account them, 
and Mrs. Babeock rather favored the joint account, giving them equal 
rights, whereupon this Lena Hanigan said, ‘No, Grandma’—(an objec- 
tion sustained). And Lena Hanigan persuaded Alma Babcock open 
trust account and explained that only upon the death Alma Bab- 
cock would the money Lena, and that was the way Lena wanted 
it—she wanted this Alma Babcock have control it, although Alma 
wanted this girl have the money then and 

After the discussion, $3,353.80 was deposited, and once testatrix 
withdrew $420, which she gave the plaintiff. Later, while the parties 
were returning their homes, the testatrix gave the passbook the 
plaintiff. The trust favor plaintiff was subject the limitation 
that testatrix was use much the fund she desired. The hus- 
band the plaintiff testified that the testatrix said, when she delivered 
the passbook his wife, ‘‘You keep and need any you can draw 
the checks for The passbook remained the possession plain- 
tiff until late the month May, when she delivered the testatrix, 
who was then ill and living some miles distant. Within few days the 
testatrix drew $100 from the account and later, just prior her death, 
drew order for the balance remaining deposit, which she for- 
warded with the passbook the bank. This balance the form 
check was sent the plaintiff, but upon its arrival her illness 
had progressed that she was unable indorse it. The fund repre- 
sented thereby the subject-matter this action. 

Ann, Cas. 900, states the distinction between revocable and irrevocable 
trusts. ‘‘A deposit person his own money his own name 
trustee for another, standing alone, does not establish irrevocable 
trust during the lifetime the depositor. tentative trust merely, 
revocable will, until the depositor dies completes the gift his 
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lifetime some unequivocal act declaration, such delivery the 
passbook notice the Page 125, 126 179 Y., 
748, 752. 

irrevocable trust was here created. The corpus was not neces- 
sarily the full amount the deposit. The testatrix could use much 
she thought necessary for her support and maintenance. She owned 
other personal property. The plaintiff was draw checks for her. 
When she became ill some distance from plaintiff’s home, fair 
inference that the passbook was returned enable her withdraw 
such amounts she wished for her support and her illness, 
being inconvenient for the beneficiary prepare the checks had been 
first planned. issue raised that the testatrix incurred expenses 
during her life which were properly payable from this fund. Mrs. 
Babcock had divested herself title much this fund remained 
after such withdrawals she might make for her support and mainte- 
nance. Nothing she might could change the fixed nature the trans- 
fer. Tibbitts Zink, 231 App. Div. 339, 247 300; Davlin 
Title Guarantee Trust Co., 229 App. Div. 269, 241 712, 
affirmed 255 559, 175 312; Farleigh Cadman, 159 
169, 808. The judgment and order should affirmed, with 
costs. 

Judgment and order affirmed, with costs. 

All expect Van Kirk, J., who dissents, with opinion, 
which Rhodes, J., concurs. 


VAN KIRK, Alma Babcock, the donor, 
made the deposit she directed that the bank account form Alma 
trust for Lena Hanigan. Shortly thereafter she delivered 
the bank book Lena Hanigan, the plaintiff. With this evidence, each 
party having asked the court direct favorable verdict, the court 
was justified finding that the gift was complete and irrevocable 
trust established. But the question remains, what was the gift 
pleted, and what was the trust irrevocable? The gift and trust were 
conditioned and limited that Alma could use much the 
funds she desired; that is, she gave that much only might remain 
the time her death, There was limit the use her needs. 
The limit was only her desires. She did from time time draw out 
part the funds. 

For some reason undisclosed, plaintiff had restored the bank book 
Alma She finally drew order for the balance the 
payable herself. She sent this order and the bank book 
the bank, which thereupon sent her its check payable her 
and closed the its books. This check was delivered her, 
but she never indorsed it. The delivery her order and the bank book 
the bank, followed the delivery the cashier’s check for the 
balance the fund, left nothing remaining that which was given, 
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subject the limitation imposed the gift. The account was closed 
and the trust likewise closed. The cashier’s check delivery her 
became her property; was not necessary for her indorse 
order make her property. The proceeds longer remained 
the trust fund. Because she did not indorse and present the check for 
payment the money credit remained the custody the bank, but 
not the trust fund. 

Considering the limitation the gift not think the trial court 
could have found that this latter transaction was attempted revoca- 
tion irrevocable trust. seems simply the exercise her 
reserved right use much the fund she desired, The right 
use the fund was reserved her absolutely during her life. She 
use for any object her desires might prompt. 

Nor can said with what intent the bank book was returned 
plaintiff the donor. quite reasonable infer that plaintiff made 
redelivery with intention restore the fund answer Mrs. Bab- 
desire. This consideration, however, not necessary the con- 
reached. 

suggested that this results substantially the revocation 
irrevocable trust, the answer that such was the contract between 
the parties; the donor could impose conditions upon her gift she 
desired. 

The judgment should reversed the law, with costs, and judg- 
ment rendered for the amount the cashier’s check, with interest 
thereon favor the defendant. 


DEPOSITORS’ AGREEMENT RELINQUISH 
PART DEPOSITS 


Griffin Allendale Bank, Supreme Court South Carolina, 158 
Rep. 813 


Depositors bank, threatened with receivership who, 
order avoid loss consequent upon liquidation the bank’s 
affairs, sign agreement whereby they agree relinquish per 
their respective deposits order enable the bank 
reopen, not thereby renounce all claim against the other assets 
the bank. Such depositors are entitled the appointment re- 
ceiver upon the transfer the bank’s assets another bank. 


Action Griffin and others against the Allendale Bank and 
others. From order refusing application for appointment re- 
ceiver, plaintiffs appeal. Reversed and remanded. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 122. 
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Brown Bush and Thos. Boulware, all Barnwell, for appel- 
lants. 

Randolph Murdaugh, Hampton, and Searson Searson, Allen- 
dale, for respondents. 


PER CURIAM.—Upon consideration the petition herein, and 
reconsideration the appeal, ordered that the opinion filed April 
1931, withdrawn, and that the following opinion substituted 
lieu thereof 

This appeal from order his honor, Judge Henry, dated 
February 1930, refusing application the plaintiffs, depositors 
the Allendale Bank, for the appointment receiver thereof. The 
action was commenced January 1930, and arose out the follow- 
ing complicated 

January 19, 1927, three years before the institution the pres- 
ent action, the directors the Allendale Bank met and adopted 
resolution that, account the fact that the bank had lately sustained 
heavy withdrawals depositors, would the interest all de- 
positors and other that the affairs the bank placed 
the hands the state bank examiner for period days, under 
section 3981, vol. Code 1922, and that request that end pre- 
ferred. The examiner complied with the request the directors, and 
immediately took over the possession and control the property and 
business the bank for the period indicated. During that period the 
corporation did not exercise either the privileges extended 
section 3981, namely, resume business, with the consent the ex- 
aminer apply for order court authorizing liquidate its 
affairs the manner therein provided. 

February 14, 1927, the examiner instituted proceeding under 
section 3985 for the appointment receiver the bank. Thereafter 
during the same month order was passed his honor, Judge Shipp, 
motion counsel for the bank and with the consent the examiner, 
dismissing the application the examiner for the appointment 
receiver, providing, however, that the application might renewed 
should the bank fail get its affairs condition legally resume busi- 
ness the judgment the examiner, and extending the time provided 
section 3981 for additional period days; the period was 
further extended order his honor, Judge Johnson, March 
1927. 

the meantime, the latter part January, the following paper 
was executed the officers and some the directors the bank: 


‘‘The undersigned depositors The Allendale Bank, considera- 
tion the sum One Dollar them hand paid The Allendale 
Bank, the receipt whereof hereby acknowledged, and the further con- 
sideration the benefit them, and the saving the expense 
liquidation and receivership, which expense would admittedly and neces- 
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sarily result financial loss the undersigned depositors, hereby 
agree release and relinquish unto The Allendale Bank 50% the 
amounts their respective deposits the said Bank, and hereby 
discharge the said The Allendale Bank from all liability the under- 
signed 50% the said respective deposits. 

the undersigned depositors, for the above-mentioned considera- 
tions, further agree accept full payment their respective de- 
posits the remaining 50% the same after deducting the 50% herein- 
above released, payment the said remaining amount their respec- 
tive deposits made follows, wit: 

the said remainder shall subject the checks the 
respective deposits upon the re-opening The Allendale Bank for busi- 
ness, the same checked out desired the respective depositors 
the usual manner. The remaining one-half their respective deposits 
shall not subject payment until twelve months from the date 
the reopening for business the said Bank, the end which time 
the said amounts shall subject the checks the respective deposi- 
tors. 

consideration the release and discharge the said de- 
positors, the undersigned The Allendale Bank, does hereby undertake 
and agree, subject proper legal authority do, reopen its doors 
and resume its business banking the community Allendale, 
and use all means within its power for the preservation the funds 
its hands belonging the depositors and save for its depositors the 
expenses attendant upon Court proceedings and 


This paper was circulated among the depositors, and was signed 
practically all them, with the exception certain public and secured 
depositors. does not specifically appear the for 
appeal that the plaintiffs signed the paper; but, question appears 
made about it, assumed that they did.) 

Before the examiner would approve this arrangement and consent 
for the bank reopen and resume business, required the payment 
certain stockholders the sum $15,000 into the bank, with the 
understanding that such payment would not lessen their statutory 
liability depositors, the renovation the bank’s quarters, and the 
establishment new system bookkeeping. These conditions were 
with, and the examiner declared March 30th that the bank 
was condition reopen and resume business, which promptly did. 

Thereafter the plaintiffs and all other general depositors who had 
signed the paper referred were paid the bank per cent. the 
deposits their credit the time the closing the bank, upon 
presentation their checks therefor, and twelve months later were paid 
additional and like amount. 

appears that the bank remained open and continued business the 
remainder the year 1927, all the year 1928, and until March 16, 
1929. that day agreement was entered into between the Hamp- 
ton Banking Company, corporation doing business Hampton 
another county, and Fulmer, attorney fact and proxy 
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certain stockholders the Allendale Bank, owning 200 shares the 
stock that bank. the Hampton Bank assumed all the liabili- 
ties the Allendale Bank, which course included its liabilities, 
any, its depositors; Fulmer, attorney fact and proxy, assigned 
Glenn, Murdaugh, and Bristol, trustees for the Hampton Bank, 200 
shares Allendale Bank stock, and all the assets thereof. The trustees 
were supervise the management the Allendale Bank. Out the 
assets assigned them the trustees were pay the liabilities the 
bank assume the payment them without recourse upon the bank. 
After the payment the liabilities, and within six months thereafter, 
the trustees were account Fulmer trustee for all the stock- 
holders, for all assets not used assumed, and turn over Fulmer, 
trustee, ‘‘the proceeds such remaining assets shall have been con- 
verted into cash’’ and such assets have not been. The agreement 
provides for the calling stockholders’ meeting the bank for the 
purpose electing new directors, and submitting the agreement them 
for ratification, and also consider and pass upon the transfer all 
the assets the Allendale Bank proposed banking corporation 
known the People’s State Bank, does not appear the 
record for appeal whether the stockholders’ meeting was ever held and 
the agreement ratified proposed; nor does appear that the assets 
the Allendale Bank were assigned the proposed People’s State 
Bank. does appear that the People’s State Bank occupied the build- 
ing formerly occupied the Allendale Bank, and October, 1929, 
took over the assets the Hampton Bank, including such assets the 
Allendale Bank had not been liquidated under the agreement referred 
to. October 1929, the bank examiner’s report shows that the 
People’s State Bank, that date, had its hands assets formerly 
belonging the Allendale Bank the face value $33,657.25 which 
was proposed turn over trustee for the benefit the stock- 
holders the Allendale Bank, which, however, does not appear have 
been done. 

does not specifically appear that the People’s State Bank was 
authorized take over the assets the Allendale Bank, but does 
appear that they did so, and are possession large quantity 
them, and must assumed that the Bank accomplished 
transfer them. 

Upon this statement facts his honor, Judge Henry, formal 
order, refused the application for receiver, without giving any reasons 
for his refusal, and from that refusal the plaintiffs have appealed. 

The plaintiffs contend that the agreement, Exhibit above set forth, 
which claimed the defendants that they released their entire 
claim against the bank account their deposits, nonenforceable 
for want consideration; that, not, they still have claim against 
the assets the bank for per cent. their deposits. 
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The defendants contend that the agreement referred was sup- 
ported valuable consideration, and that payments the bank 
the plaintiffs the percentages agreed upon constituted full satisfaction 
the claims the plaintiffs, and that, having released their claims, 
they have further interest the assets which would form basis 
their application for receiver. 

That the agreement was supported valuable consideration 
have doubt; the local bank was the rocks; the plaintiffs deposi- 
tors stood sustain loss consequent upon liquidation its affairs 
processes law; they were interested its continuance going 
both depositors and members the community, with the 
hope realizing much more than legal liquidation with its consequent 
expense would give them; others were induced the same thing; 
some, part the general plan put fresh money; the agreement 
declared this consideration: ‘‘The benefit them and the 
saving the expenses liquidation and receivership, which expense 
would admittedly and necessarily result financial loss the under- 
signed 

The plaintiffs, accepting the benefits the agreement, are 
estopped from denying its validty. See parte Fant, 147 167, 
145 34. 

The vital inquiry, however, the extent the so-called release 
and discharge; whether was the intention the parties the agree- 
ment that the signatory depositors should release their entire claims 
against the bank, and receive nothing out the assets over and above 
their per cent., whether the arrangement was for the temporary 
purpose indicated reopening the bank and realizing what might come 
them from hoped for operation the bank. will observed 
that, they should limited the per cent. their deposits, this 
arrangement would inure the benefit the stockholders who were 
not all parties the agreement. does not seem fair just that those 
who were sacrificing save the stranded ship should suffer for the 
benefit those whose hands were idle. 

think that this conclusion justified the agreement the 
bank, part Exhibit reopen its doors and resume 
its business banking the community Allendale [and use all 
means within its power for the preservation the funds its hands 
belonging the depositors and save for its depositors] the expenses 
attendant upon Court proceedings and liquidation.’’ The release should 
limited the manifest purpose view, reopen the bank and hope 
for better results. had been the intention the parties that the 
signatory depositors should release all claims, the phrase the agree- 
ment abeve bracketed would have meaning, there would 
depositors benefited. 

appears us, consideration the complicated conditions there 
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every necessity for the appointment receiver who should insist 
upon accounting the trustees under the agreement March 16, 
1929; they have renounced neglected the trust accepted them, 
the reason for recoupment the assets greater. would also have 
right the People’s State Bank the assets re- 
from the Hampton Bank, assets which belonged the Allen- 
dale Bank. 

The judgment this court that the order his honor, Judge 
Henry, reversed, and that the case remanded the court below 
for further proceedings consistent with the foregoing conclusions. 


FAILURE BANK HOLDING CHECK FOR 
COLLECTION 


Vavoudis, New York Supreme Court, Special Term, 252 
Supp. 779 


Where bank receives check for collection subject ‘‘actual 
receipt final payment’’ and fails before the check collected, the 
money collected thereon the superintendent banks will belong 
the depositor. 


Proceedings Nicholas Vavoudis, for order directing Joseph 
Broderick, state superintendent banks, pay over certain funds 
now the Bank the United States. Decree for petitioner. 

White Stillman, New York City, for petitioner. 

Carl Austrian, New York City, for respondent. 


LYDON, J.—The motion for reargument granted, and, after con- 
sideration all the papers now before me, the original determination 
granting the application for payment adhered to. 

Ordinarily, the bank would have become the owner the check de- 
posited and debtor its depositor for the amount the deposit. But 
here the deposit slip bore the following provision: All items 
shall subject actual receipt final payment this Bank, which 
not held responsible for its delay failure present, collect 
protest any Manifestly, these provisions were inconsistent 
with the rights and obligations which would normally have ensued from 
the deposit the check. They were inconsistent with the theory 
ownership the bank. They negatived the idea that the bank became 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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debtor its depositor upon acceptance the deposit. They were 
consistent only with the theory that the bank took the check for collec- 
tion, and that, the execution its agency, was relieved from 
the customary responsibilities. When the superintendent banks took 
possession the bank reason its insolvency, the check had not yet 
been collected. The agency the bank was revoked operation 
law. had not yet become debtor its depositor, and had lost 
the right create the relation debtor and creditor making collec- 
tion. was mere custodian the paper. The moneys thereafter col- 
lected the superintendent were part the assets the bank, but 
belonged the depositor. should not, therefore, required prove 
his claim were creditor. Matter Bank Cuba New 
York, 198 App. Div. 733, 191 88. 

The case not provided for article 19-A (sections 
added the Negotiable Instruments Law chapter 589 the Laws 
1929, §1, and section that act expressly provides that, any 
case not provided for, the rules law and equity relating trusts 
and agency shall continue apply. 

therefore, that the depositor was entitled payment 
previously ordered. 


BANK DRAFT PREFERRED CLAIM 
FAILURE BANK 


Andrew, Superintendent Banking Farmers’ State Bank Grand 
River, Supreme Court Iowa, 238 Rep. 425 


Under the Iowa statute, Acts the 43d Gen. Assem., chapter 30, 
section 11, bank draft, purchased from the bank the regular 
course business, preferred claim upon the failure the bank. 
the absence statute this kind generally held that the 
holder such draft mere general 


This action receivership proceeding determine whether 
the claim Jones preferred claim against the assets 
insolvent bank the hands the statutory receiver, the plaintiff 
Andrew, Superintendent Banking the State Iowa. The trial 
court adjudged that the claim for $700 with interest was entitled 
preference under the provisions section 11, chapter 30, Acts the 
43d Gen. Assem. The plaintiff-receiver appeals. Affirmed. 

John Fletcher, Atty. Gen., Oral Swift, Asst. Atty. Gen., and 
Garden Grove, for appellant receiver. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §135. 
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Rolla Shewmaker, Grand River, for appellee claimant. 
Slaymaker and Killmar, both Osceola, amicus curiae. 


GRAFF, J.—The plaintiff-appellant herein, Andrew, 
the statutory receiver (section 9242, Code 1927) the Farmers’ State 
Bank Grand River, Iowa, insolvent. January 29, 1931, the claim- 
ant, Jones, filed his claim the sum $700 the receivership 
matter and prayed that his claim ‘‘be made preferred claim against 
the assets the Farmers State Bank Grand River then the hands 
the The preference was predicated section 11, chapter 
30, Acts the 43d Gen. Assem. The primary facts were stipulated and 
was agreed that the Farmers’ State Bank Grand River, Iowa, was 
corporation organized under the laws the state Iowa gen- 
eral banking business and was doing general banking business 
Grand River the day November, 1930. The bank closed its 
doors November 28, 1930, and December 1930, the state super- 
intendent banking, Andrew, was appointed receiver said 
bank. was stipulated that said time the bank was insolvent, and 
that there was the hands the receiver sum sufficient pay the 

The evidence discloses that Jones purchased from the Farmers’ 
State Bank Grand River the third day November, 1930, draft 
words and figures follows: 


State No. 7828 
River, Ia., Nov. 1930. 


State Bank, 
River, Iowa, 


National Bank and Trust Company, 
Moines, Iowa. 


Blair, 


was stipulated that Jones was the owner and holder said 
draft and owner said claim and that same was due and unpaid. 
There seems some dispute between the respective attorneys this 
cause whether the case equity law. The cause was tried 
the court and was originally commenced Andrew, superintend- 
ent banking the state Iowa, against the Farmers’ State Bank 
Grand River, have receiver appointed for said bank. The plaintiff 
appointed the receiver, and Jones filed the recivership 
proceedings claim predicated the draft heretofore set out, wherein 
asked preference. Subsequently, the receiver said bank 
the Jones claim general claim, which Jones filed objection. For 
the purposes this appeal, will view the case equity. The trial 
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court determined from the evidence that there were ample assets the 
hands the receiver pay the claim the applicant full and 
pay all other claims which were entitled preference, and entered 
findings, judgment, and decree that effect, and adjudged that the 
claim Jones established preferred, and ordered the re- 
ceiver pay the said applicant his claim $700 before paid any- 
thing the depositors general creditors. from this judgment 
and order that the appellant-receiver appeals. 

Our first inquiry necessarily concerns itself with the involved statu- 
tory provision (section 11, chap. 30, Acts the 43d Gen. Assem.), 
which reads: ‘‘Any draft, cashiers’ check issued and drawn against 
actual existing values any bank trust company prior its failure 
closing and given payment clearings and any money paid 
the usual course business any bank, trust company for the pur- 
chase draft for the bona fide transfer funds shall preferred 
claim against the assets the bank trust company.’’ 

may pointed out this time that section chapter 30, 
aforesaid, was amended the 44th Gen. Assem., chapter 202, strik- 
ing from lines and said section the words ‘‘or cashier’s check 
issued and drawn against actual existing values’’ and inserting lieu 
thereof the words ‘‘drawn and The amended section found 
section Code 1931. Chapter 202, Acts the 44th Gen. 
Assem., was approved April 1931, and became effective after publica- 
tion thereof April 1931. 

apparent that prior the enactment chapter 30, the instant 
claimant’s status would have been that general and the 
relation debtor and creditor would have existed between the claimant 
and the bank. The decisions this court prior the enactment 
said chapter are sufficient establish the foregoing statement 
legal Danbury Leach, 201 Iowa 321, 207 336; 
Leach Citizens’ State Bank Arthur, 202 Iowa 879, 211 526; 
Leach Iowa State Savings Bank, 204 Iowa 497, 212 748, 215 
728. These and similar decisions undoubtedly caused the Legis- 
lature enact chapter 30, Acts the 43d Gen. Assem., attempt 
remedy the apparent injustice such rule, and recognize that 
draft drawn and issued under the conditions named therein constitutes 
preferred claim against the receiver insolvent bank. passing 
may said that chapter 30, aforesaid, prior the instant appeal has 
called for interpretation but once the court. was held that the 
legislative intent the enactment this chapter was not applicable 
private banks. See Ellis al. Citizens’ Bank Carlisle (Iowa) 
234 849. 

The evidence discloses that the draft suit was bought the 
claimant with money paid the usual course business the Farm- 
ers’ State Bank Grand River, which draft was used claimant 
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for bona fide transfer funds. There were ample assets said bank 
pay said draft. argued the appellant that section 11, chapter 
30, Gen. Assem., should given strict construction virtue 
section 64, Code 1927. not construe said section. Section 64, 
supra, reads follows: ‘‘Common-law rule construction. The rule 
the common law that statutes derogation thereof are strictly 
construed, has application this code. Its provisions and all pro- 
under shall liberally construed with view promote its 
objects and assist the parties obtaining 

the case bar, one Francis Burchett left $834 the Farmers 
State Bank Grand River. This was the property the claimant 
Jones who knew the money was the bank for his benefit. Jones took 
$134 this amount, placed his checking account the Farmers’ 
State Bank Grand River, and thereby became depositor said 
bank and established relationship debtor and creditor between him 
and the bank this amount. The balance ($700) was used him 
purchase said bank draft which intended deposit the 
Murray State Bank Murray, Drafts and other forms com- 
paper are accepted the usual course business and 
place money. The trial court held that the draft controversy was 
paid with money, and that the draft was purchased the usual course 
business. This finding cannot and not questioned. One the 
functions the instant bank was draw and issue drafts. sold 
drafts and conducted general banking business. The evidence shows 
that the purpose and idea taking the draft was transmit the money 
the bank Murray. The claimant Jones testified (no one contradict- 
ing) When bought that draft, Mr. Blair (the cashier) wanted sell 
wanted more security thought could get mortgage her real 
estate. Her land adjoins mine and wanted mortgage her land 
the near me, and told Mr. Blair could get mortgage the 
owned this lady would loan her $700 she wanted sell 
that 40, would buy it. Mr. Blair said ‘You hold the draft and 
will see can get mortgage she will sell the place.’ 
said ‘all about week after, the President the Farmers’ 
State Bank came in. said would see this land and week 
ten days after that said she would not give mortgage the land 
but would sell for $85 acre. said cannot pay that for it, but 
that would and look over and see what felt could pay for it, 
and asked Mr. Switzer (the President) and see the lady and see 
could get her down any.’ said ‘all right.’ went away and 
looked the land. decided couldn’t give her over $75 acre. 
about week ten days Mr. Switzer came out there again and said 
the lady would take $80. said ‘you got $700 draft and all 
want you pay $1,000. That gives our 
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The claimant Jones was holding the draft all the time the president 
the bank was trying negotiate this trade and was doing the 
president’s request. The bank closed shortly thereafter. Jones further 
testified would have cashed the check had not been for the request 
Mr: Switzer and Mr. Blair, and hadn’t been holding this 
deal would have cashed and drawn The evidence dis- 
closes the reason that Jones intended deposit the draft the Murray 
State Bank. appears that Jones would have been compelled, under 
the rules the Farmers’ State Bank, allow the money, placed 
time deposit, remain the bank for six months draw interest, 
while the Murray Bank, interest was allowed and payable the 
money remained that bank for three months. seriously urged 
the appellant that Jones held the draft for twenty-five days ‘‘not know- 
ing whether would use make deposit the bank Murray, 
The delay the part Jones chargeable the officers 
the Farmers’ State Bank and their representations Jones relative 
the note and the possible sale the land owned ‘‘by the This 
evidential fact simply bears the question the purchaser’s intent. 
The statute question contemplates the money paid bank 
buy draft and intended that the draft was used the pur- 
chaser for fide transfer funds, that sufficient. The fact that 
the draft question named Jones payee and not third party not 
material the instant case. The law (chapter 30, Acts the 43d Gen. 
Assem.) was intended prefer drafts that were paid for with money 
and purchased for the bona fide transfer funds. The law does not 
specify time limit, and the instant case the delay the part 
the claimant depositing the same the Murray State Bank, 
intended do, was caused the statements and representations 
the officers the Farmers’ State Bank, and for other reason. The 
trial court said the opinion filed: ‘‘It plain this court that this 
claim this ease should preferred favor With 
this conclusion, this court Wherefore, the judgment order 
from which this appeal taken affirmed. 


DEATH BANKER NOT COVERED 
WORKMEN’S COMPENSATION 


Quast State Bank Wheaton, Supreme Court Minnesota, 238 
Rep. 677 


The death bank officer result automobile accident 
oceurring while was ‘‘good will tour’’ sponsored business 
men for the purpose advertising county fair not compensable 
under the provisions the Minnesota Workmen’s Compensation 
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Proceeding under the Workmen’s Compensation Act Tillie Quast, 
claimant, against the State Bank Wheaton, employer, for compensa- 
tion for the death Herman Quast, employee. certiorari re- 
view order the Industrial Commission denying compensation. 
Order affirmed. 

Houston Huber, Wheaton, for relator. 

Mahoney, Minneapolis, for respondent. 


PER the Industrial Commission review 
its order denying compensation for the death Herman Quast, the 
petitioner being his widow. 

the time his death, September 1930, Mr. Quast was 
tor and president respondent bank, doing business Wheaton, the 
county seat Traverse County. His death resulted from accident 
his automobile, which was driving participant ‘‘good 
will put Wheaton business men advertise the county 
fair soon take place under the auspices the Traverse County Agri- 
Association. Putting aside the question whether the employ- 
ment Mr. Quast was exclusively executive character (Donaldson 
Donaldson Co., 176 Minn. 422, 223 772; Erickson 
Erickson Furniture Co., 179 Minn. 304, 229 101), find the 


record open the conclusion that his participation the good will 
tour was not referable his connection with the bank, but only the 
voluntary act spirited citizen desiring further community 
enterprise. That was the view taken the Industrial Commission. 
well founded the evidence that should disturbed. Order 
affirmed. 


